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stated in a dissenting opinion written some 150 years after Johnson v. M’Intosh
See United States v. Sioux Nation of Indians, 448 U.S. 871, 437 (1980) .
7. Epilogue and prologue. See Rose, supra, at 19-20:

: But |n-|‘hu]:.~; the deepest aspect of the common law text of possession lies in the
attitude that this text strikes with respect to the relationship between human beings
and nature. At least some Indians professed bewilderment at the concept of owning
the land. Indeed they prided themselves on not marking the land but rather on moving
lightly through it, living with the land and with its creatures as members of the same family
rather than as strangers who visited only to conquer the objects of nature. The doctrine of
first possession, quite to the contrary, reflects the attitude that human beings are outsiders
to nature. It gives the earth and its creatures over to those who mark them so clearly as to
transform them, so that no one else will mistake them for unsubdued nature.

l'o be sure, we may admire nature and enjoy wildness. But those sentiments find little
resonance in the doctrine of first possession. Its texts are those of cultivation, manufac-
ture, and (Ic-\':-lnlmu-nt. We cannot have our fish both loose and fast, as Herman Melville
might put it. The common law of first possession makes a choice. The common law gives
preference to those who convince the world that they can catch the fish and hold it fast.
I'his may be a reward to useful labor, but it is more precisely the articulation of a specific
vocabulary within a structure of symbols understood by a commercial people. It is this
commonly understood and shared set of symbols that gives significance and form to what
might seem the quintessentially individualistic act: the claim that one has, by “posses-
sion,” separated for one’s self property from the great commons of unowned things.
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Pierson v. Post

‘\'upu'm(- Court of New York, 1805

3 Cai. R. 175, 2 Am. Dec. 264

I'his was an action of trespass on the case commenced in a justice’s court, by the
present defendant against the now plaintiff. ‘ .

The declaration stated that Post, being in possession of certain dogs and
hounds under his command, did, “upon a certain wild and\unlnhablt?d, unpos-
sessed and waste land, called the beach, find and start one o‘l those noxious .beast
called a fox.” and whilst there hunting, chasing and pursuing Fhe same with his
dogs and hounds, and when in view thereof, Pierson, well‘ kn{ow;}r'lgrth;: ff)x waskéii](;
hunted and pursued, did, in the sight of Post, to prevent hlS.Cd‘EC‘ ing t e;arrée,f _
and carry it off. A verdict having been rendered for the plaintiff below, the de end
dant there sued out a certiorari, and now assigned for error, that the declaration an
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whilst the pursuit of the person inflicting the wound continues. The foregoing
authorities are decisive to show that mere pursuit gave Post no legal right to
the fox, but that he became the property of Pierson, who mtercepted and killed
him.
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circumstances or acts which can bring it withi Tafin
Puffendorf, or Grotius, or the i(lea): ](]:[qﬁlil;:cl?::l flhe delmmon- O_f occupancy by

g ; ; ~ arbey pon that subject.

lhc‘cust‘ cited from 11 Mod. 74-130, I think clearly distinguishable from the
present; inasmuch as there the action was for maliciously hindefing and disturbing
the plaintff in the exercise and enjoyment of a private franchise; and in the report
of the same case, (3 Salk. 9) Holt, Ch. |, states, that the ducks were in the plaintiff’s
decoy pond, and so in his possession, from which it is obvious the court laid much
stress in their opinion upon the plaintiff’s possession of the ducks, ratione soli.

We are the more readily inclined to confine possession or occupancy of beasts
ferae naturae, within the limits prescribed by the learned authors above cited, for the
sake of certainty, and preserving peace and order in society. If the first seeing, start-
ing, or pursuing such animals, without having so wounded, circumvented or ensnared
them, so as to deprive them of their natural liberty, and subject them to the control of
their pursuer, should afford the basis of actions against others for intercepting and
killing them, it would prove a fertile source of quarrels and litigation.

However uncourteous or unkind the conduct of Pierson towards Post, in this
instance, may have been, yet his act was productive of no injury or damage for which
a legal remedy can be applied. We are of opinion the judgment below was erro-
neous, and ought to be reversed.

LIVINGSTON, ]. My opinion differs from that of the court. Of six exceptions,
taken to the proceedings below, all are abandoned except the third, which reduces
the controversy to a single question.

Whether a person who, with his own hounds, starts and hunts a fox on waste
and uninhabited ground, and is on the point of seizing his prey, acquires such an
interest in the animal, as to have a right of action against another, who in view of the
huntsman and his dogs in full pursuit, and with knowledge of the chase, shall kill
and carry him away? s

I'his is a knotty point, and should have been submitted to the arbitration of
sportsmen, without poring over Justinian, Fleta, Bracton, Puffendort, Locke, Bar-
beyrac, or Blackstone, all of whom have been cited; they would have ha.d no diffi-
culty in coming to a prompt and correct conclusion. In a court thl.lS constituted, the
skin and carcass of poor reynard would have been pr_opcrly dlsposled of, and a
precedent set, interfering with no usage or custom which the experience of ages
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'()! it, as r.o m;{kt‘ any one a wrongdoer, who shall interfere and shoulder the spoil.
I'he justice’s judgment ought, therefore, in my opinion, to be affirmed.
Judgment of reversal.

NOTES AND QUESTIONS

1. Thanks to Professor Craig Oren, we have learned that Livingston, J., the
author of the dissenting opinion in Pierson v. Post, was Henry Brockholst Living-
ston (1757-1823). Born into a socially prominent family in New York City, he
served in the American Revolution and later as assistant to John Jay when Jay
was minister to Spain. Coming back from Spain, Livington was captured by the
British but subsequently released. During his career as a lawyer he became an
ardent Jeffersonian and wrote a number of newspaper articles opposing Jay's
Treaty. In 1806, President Jefferson appointed him to the United States Supreme
Court, where he served until his death.

2. The majority and dissenting opinions in Pierson v. Post are peppered
with references to a number of obscure legal works and legal scholars. Justinian’s
Institutes is a Roman law treatise of the sixth century; Bracton ‘was the author of
a thirteenth-century tome on English law; Fleta refers to a Latin textbook on
English law written in 1290 or thereabouts, supposedly in Fleet prison and
possibly by one of the corrupt judges Edward I put there. Barbeyrac, Bynker-
shoek, Grotius, and Pufendorf (sometimes spelled Puffendorf) were legal scho-
lars who wrote in the seventeenth and eighteenth centuries; the last two of them
figured in our discussion of Johnson v. M'Intosh, as did John Locke, the English
philosopher (1632-1704) and William Blackstone (1723-1780). See pages 11-14.
Blackstone was the first professor of English law at an English university. His
aries on the Laws of England (1765-1769), the first accessible
general statement of English law, was popular and influential in both England
and the United States, despite being scorned by the likes pf]eremy Bentham (on
whom see page 46) for uncritical acceptance of previous writers and blind
igning a professorship at Oxford, Blackstone

admiration of the past. After resi ship a ! o
was appointed to the bench, where in a famous opinion in Perrin v. Blake he

concisely formulated the conservative creed of property lawers of his time:
“The law of real property in this country, wherever its materials were gather‘?d,
is now formed into a fine artificial system, full of unseen connexions aru.i nice
dependencies; and he that breaks one link of the cha_lin, endangers the dissolu-
tion of the whole.” 1 Francis Hargrave, Tracts Relative to the Law of England

489, 498 (1787).
3. The discussion in Note 3 on page

famous Comment

11 introduced the principle of ﬁrst in
time and suggested the dominant role it plays in the law of property. Did Eﬁz
justices in Pierson v. Post agree ‘Ehat first in tm;e was :

governing principle? Note that ll_le ma_!'orit‘}: held as 1t d;d }for t(l*iliedsi]:ioi:]:;s;‘rtla(l&;;;
and preserving peace and order in society. See page 19. How d dpance e
mere chase is insufficient to confer the rights gf first poss;s%i;)hn) a Vthe i
goals? The benefits of peace and orden: seem obvious ecrll.oug ] 1 a;saif o
tages of certainty in a property system? A}:e theFe any disa va;l g[ice Ilfivingston
('c:rtninnp‘- Consider in this regard the dissenting opinion o Jus :

majority and dissenting




