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“For the same reasons that Sony took the staple-article doctrine of patent law as
a model for its copyright safe-harbor rule, the inducement rule, (00, is a sensible
one for copyright. We adopt it here, holding that one who distributes a device with
the object of promoting its use to infringe copyright, as shown by clear expression
or other affirmative steps taken to foster infringement, is liable for the resulting
acts of infringement by third parties. We are, of course, mindful of the need to keep
from trenching on regular commerce or discouraging the development of tech-
nologies with lawful and unlawful potential. Accordingly, just as Sony did not find
ntentional inducement despite the knowledge of the VCR manufacturer that its
device could be used to infringe, mere knowledge of infringing potential or of
actual infringing uses would not be enough here to subject a distributor to liability.
Nor would ordinary acts incident to product distribution, such as offering custo-
mers technical support or product updates, support liability in themselves. The
inducement rule, instead, premises liability on purposeful, culpable expression
and conduct, and thus does nothing to compromise legitimate commerce or dis-
courage innovation having a lawful promise.”

2. Property in One’s Person

Remember the foundation of Locke's labor theory of property, stated on page 14
“every man has a property in his own person.” Slavery, obviously, was in opposition
to that proposition (and so, it appears, were some of Locke's activities), but slavery
has been abolished. So, can we now say, without qualification, that you have prop-

erty in yourself? Consider the following case.

Moore v. Regents of the University of California

Supreme Court of California, 1990
703 P.2d 479
cert. denied, 499 U.S. 936 (1991)

Moore sought treatment for hairy-cell leukemia at the

ersity of California, Los Angeles. (We shall at times refer
ad to the Regents of the University who own the
5.") The defendants conducted u;:sts, toc?lf blood
and tissue samples, confirmed the diagnosis, and told Moor:vtllllat hlis co(?ccllltic;)t: ‘:lesl
life-threatening and that his spleen should be removed. What tfey 1t n s
Moore was that his cells were un ique and that access t0 them was of great sci¢

and commercial value.
Moore consented to th
and prm'edurt's that he was

(Background: In 1976 John
Medical Center of the Univ
to the doctors at the Center an
Center collectively as “defendant

e splenectomy and to some seven years_of follow-up tests
led to believe werc important to his treatment. HI{:
spleen was retained for research purposes w1.th0ut h:;l ll:;umc:t;i;gjeocz; ::{1113?:11:, ‘i:. :
during the post-operative period samples o!' tissue anc ! Oﬁlfomgd A
taken on each of Moore’s visits. At some point Mon}'c “-2115 b Rt i .
substances were being used for research, but he was neve
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| .rest in it. The
-esearch or of the dele ncdants’ financial mteres

mercial value of the 1 Erods Moose's oells inamed the

defendants subsequently established a cell line s e S SN
Mo cell line, after Moore), received a patent for it, and e

Wi Iret | to the defen-
cial agreements. Hundreds of thousands ol dollars had n paid te

A 1980s. and the potential market for

dants under these agreements by the mid ;
l { i 1 1 m it the
products from Moore's cell line is estimated to run i h

wllions of dollars.
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the cell line derived from them, were “his tangible personal property™), lack of

informed consent, breach of liducary duty, Iraud and decest, unjust enric hment,
intentional infliction of emotional distress, negligent misrepresentation, '+ilt|
others. The trial court sustained the defendants’ demurrers 1o the conversion

cause of action and held that because the conversion cause ol action was 1ne orpo-
rated into all the other causes ol action, those oo were delective

The court of appeal reversed, finding that Moore had ade quately stated a
cause of action for conversion. Moore v. Regents of the University of California,
249 Cal. Rptr. 494 (Ct. App. 1988). The court could find "no legal authority, public
policy, nor universally known facts of biological science which compel a conclu-
sion that this |l1.li1lll1l‘ cannot have a sufficient legal interest in his
;lI'II(HEllﬁllf_{ o ]1l'lkr|l1,|.1 '|,||-|}l| riy. Absent |||_|1||[1I1'\ Consent |
tion of the tissues, or lawful justiiication, such as abandonn
adequately pleads all the elements of a cause of action for

“We have dpproad hed this issue with caution the co
of civilization from slavery to freedom. from regardin
nition of the individual dignity of each person, necessitates
the (|!.L:I|.Il]r-\I ol property to human tissue There is. howe

between having property rights in one's
another.... We are

own bodily tissues
defendants’ disposi-
went, the complaint
LMWV TETsIONn
urt saud. ““T'he evolution
g peapl Hill.l![t'l\l“l't‘t:l]{—
-,-u-.-:'uu--m.mn}mtim.;‘
ver, a dramatic difference
own body and being the property of

not called on to determine whether of human tissue or

I"Ud-\ |"".h "“.1-!]” to be ‘.L’I’l based’ on ~.||||||~q twoa'fl

TeC MmMarket ]h“ (l“(.\i' ¥
4 : . : stion of
policy must be deter mined by the Legislature. In the instant « ise, the cell line 1
- g 40 3 . : ]L‘ I.l\q
already been commercialized by defendants. We are presented a faig !
n L | I dce .-r.f.rj,‘n'rr'. |t_-;n_

ing only the question of who shares in the I

I'he court then considered the me
essential element is dominion. or rg
to discuss the

MM [ & ll"'

aning of property and concluded that the
e ior Inxntnn..--n!l--i ind disposition
many cases  (involving search and .
cedures, rights to dead bodies. and
dominion over one’s own body,

and interests are so akin to pr

It went on

] Ko, -
(St SENL 1o medical] pro-

other instances) tha SLUENIze “rights of
and the interests one | st O

AN LT in l I E 3
1ese
operty mmterests that it € rights

them something else.” e uge to call
N The court concluded by dealing with a series of content )
[hlm'c-u'el_‘unngrmuuh to infer that Moore had abandoned | . -I..H\ 3 lhlh'mh"“'\"
i.UlilS use ||l.|'(‘.‘t(‘lll'i'll unrelated 1o his reatment. And 'r” - SRS Shaenied
skill an('l effort had enhanced the value of Moo -“.l 4 hat the defendantg’
conversion but to the measure of damages for 1*-[‘ y “ WEBL DOt 1o the 1ssue of
genes are a part of his person, the court sajd. cie & :',_"' On. Plaintfrs ells and
.Jt]md legal protection 1o an individual's ¢ ¢ !--u g the ROt of publicin cases th:
uty.”™ To hold that patients do not have [i,, H}j:.lll_‘”,” Y)Y InteTest in his own 'inl('lt‘:[
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their tissues “would open tl 'The court saw no reason to believe that

dignity in the name of medical progress.
medical research would suffer by requiring
it can be appropriated. True, a potential donor, o e
consent, but the court “would give the patient that right. As to defe

A - " for his partic i|1.1liu|1. this
- . . a ] 1][1' rreatest economic gain
that a patient might seek B g e

the consent of the donor of tissue h('l.c}l't‘
once informed, might refuse

argument is unpersuasive because it fails to explain why de !r'lllc|,l:|t-« | .
more to be trusted with these momentous decisions than the person w _HTt_} : AI]
are being used." If giving patients a financial interest in their tissues n |f,:l|t-tt|
donations and increased the costs of medical care, that problem could be addressec
by the legislature. -

Upon petition by the defendants, the court of appeal’s judgment was uwwpt‘d
by the California Supreme Court. Of particular interest here are the views of the
various justices regarding the cause of action for conversion e

PANELLL J. We granted review in this case to determine whether plaintff has
stated a cause of action against his physician and other defendants for using his cells
in potentially lucrative medical research without his permission We hold that
the complaint states a cause of action for breach of the physician’s disclosure obli-
gations, but not for conversion.

A. Breach of Fiduciary Duty and Lack of
Informed Consent

Moore repeatedly alleges that Golde [the attending physician | failed to disclose the
extent of his research and economic interests in Moore's cells before
consent to the medical procedures by which the These allega-
tions, n our view, state a cause of actuon aganst Golde for invading
protected interest of his patent. This cause of action can properly be cha
either as the breach of a fiduciary duty 1o disclose facts material to the patient's

c:on,lscm or, alternatively, as the performance of medical procedures without first
having obtained the patient’s informed ¢ onsent l

obtaining
cells were extracted
a legally
characterized

B. Conversion

Moore also atempts to characterize the iny
tort that protects against interference with possessory and
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medical research of importance to all of society, implicates policy concerns far
rrmu\-:rrll from the traditional, two-party ownership disputes in which the law of
conversion arose. Invoking a tort theory originally used to determine whether the
loser or the finder of a horse had the better title, Moore claims ownership of the
|1-l~'ult.-a of socially important medical research, including the genetic code for che-
micals that regulate the functions of every human being’s immune system.

We have recognized that, when the proposed application of a very general
l:hcm'\- of liability in a new context raises important policy concerns, it is especially
important to face those concerns and address them openly....

Accordingly, we first consider whether the tort of conversion clearly gives
Moore a cause of action under existing law. We do not believe it does. Because
of the novelty of Moore's claim to own the biological materials at issue, to apply the
theory of conversion in this context would frankly have to be recognized as an
extension of the theory. Therefore, we consider next whether it is advisable to

extend the tort to this context.

1. Moore’s Claim Under Existing Law

“To establish a conversion, plaintiff must establish an actual interference with
his ownership or right of possession. ... Where plaintiff neither has title to the property
alleged to have been converted, nor possession thereof, he cannot maintain an
action for conversion.” . ..

Since Moore clearly did not expect to retain possession of his cells following
their removal, to sue for their conversion he must have retained an ownership
- terest in them. But there are several reasons to doubt that he did retain any
First, no reported judicial decision supports Moore’s claim, either
directly or by close analogy. Second, California statutory law drastically limits any
continuing interest of a patient in excised cells. Third, the subject matters of the
Regents’ patent—the patented cell line and the products derived from it — cannot
he Moore's property.

Neither the Court of Appeal’s opinion, the parties’ briefs, nor our research
discloses a case holding that a person retains a sufficient interest in Fr&_ccisec! cells to
support a cause of action for conversion. We do not find this surprising, 3551110& the
such things as human tissues, transplantable organs, blood,
and dead bodies deal with human biolo-
ating their disposition to achieve policy
| law of personal property. It is

such interest.

laws governing
fetuses, pituitary glands, corneal tissue,
gical materials as objects sui generis, regul
goals rather than abandoning them to the genera’ ! y. It
these spcriaiizetl statutes, not the law of conversion, to wlucl:n cou_rts m-dma!rlly
should and do look for guidance on the disposition nfhuman'blol'oglcal .matcrlal.s.

Lacking direct authority for importing the law of conversion into t}‘us context,
Moore relies, as did the Court of Appeal, primarily on decisions addressing privacy
rights. One line of cases involves unwanted publicity. (Ltjgom v. Universal P:ctul{es
1979) 25 Cal. 3d 818, 160 Cal. Rptr. 323, 503 P.2d 425; Motsehenbacher v. RJ.

“ift Act, Health and Safety Code sections 7150 et seq. The act
art of [his] body™ for certain designated purposes, including
research, or advancement of medical or derl_lal
p{’rmit the donor Lo receive

35. See the Uniform Anatomical €
yetent adult to " gIve all or p

2 y - dental education,
ransplantation, therapy, medical or dental €C : : .
- (Health & Saf. Code, §§7151, 1 153.) The act does not, however,

* for the transfer. (Health & Saf. Code, §7155.)
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Reynolds Tobacco Company (0th Cir. 1974) 495 F.2d 521.) These opinions *t‘]“]f
that every person has a proprietary interest in his own |Ikt’|lt'\l~‘v and t 1_d|_ll“3‘l-!:1 ‘i’_:
ized, business use of a likeness is redressible as a tort. But in neither opinion did the
authoring court expressly base its holding on property law. Each court _slm.fed.
following Prosser, that it was “pointless” to debate the proper c'h‘au"ac'lerlmtlun
of the proprietary interest in a likeness. For purposes ol tlnr.'lrrl_nlnnllg whetillt:r
the tort of conversion lies, however, the characterization of the right in question
is far from pointless. Only property can be converted, _ )
Not only are the wrongful-publicity cases wrelevant wo the issue of conversion,
but the analogy to them seriously misconceives the nature of the genetic materials
and research involved in this case. Moore, adopting the analogy originally
advanced by the Court of Appeal, argues that **[1]f the courts have found a sufficient
proprietary interest in one’s persona, how could one not have a right in one’s own
genetic material, something far more profoundly the essence of one's human
uniqueness than a name or a face?” However, as the defendants’ patent makes
clear—and the complaint, too, if read with an understanding of the scientific
terms which it has borrowed from the patent — the goal and result of defendants’
efforts has been to manufacture lymphokines. Lymphokines, unlike
face, have the same molecular structure in every human being and the same impor-
tant i@mclians-in every human being’s immune system. Moreover, the particular
genetic maler_la] which is responsible for the natural production of lymphokines,
and w.hu‘h defendants use to manufacture lymphokines in the I.|I:qr:-;|:({|x-_
same In every person; it is no more unique to Moore than the number ¢
in the spine or the chemical formula of hemoglobin,
<« [The Court of Appeal in this case concluded that |
ultimate power to control what becomes of his or her ussues,
would open ll}e door to a massive invasion of human priv
ngmf_: of _medn;al prugrcss.“ Yet one may earnestly wish 1
dl'gmt)' wullw.uut accepting the extremely problematic condlusion that interf; )
with those interests amounts to a conversion of personal property. Nor e
sary to force the round pegs of “privacy” and “dignity” mll } - INOI" 18 It neces-
“property” in order to protect the patie IR S O the square hole of
: ; . e pauent, since the fiduciary-dugy - 1 informe
consent theories protect these interests directly by requining full 1..1‘1:( Htormed-
i ‘.“w. next consideration that makes Moore's cl - 1.|| isclosure.
California statutory law, which drastically limits a p iient’s 'SRIp problematic is
cells, PurSL!ant to Health and Safety Code section Ttr.‘r-l 4 " ‘Umr_u.] over excised
atiit provision of law, recognizable anatomical p.-m; - - "“'“hsmnding any
human remains, or infectious waste following cone Iu-.;u:u“:d" bssues, anatomical
disposed of by mterment, inciuer;ninn. or anv other ]- 'll e e shall be
state department [of healil sl A rrllt[ 10d determineq by the
Clearly the Legislature did not specificall 3 e public health and safery.”
tion of whether a R, S cally mtend this statute 1o resolve (} ¥,
excised cells, A pri . “-'_‘“_lllf:d 10 compensation for the e e ques-
: primary object of the statue ; : fConsensual yse of
potentally hazardous bin]ngi(‘al waste r 1S 1O ¢ the safe handl; _
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attached to property that one cannot simply assume that what is left amounts to
“property” or “ownership™ for purposes of conversion law.

... A fully informed patient may always withhold consent to treatment by a
physician whose research plans the patient does not approve. That right, however,
as already discussed, is protected by the fiduciary-duty and informed-consent the-
Ories.

Finally, the subject matter of the Regents' patent — the patented cell line and
the products derived from it — cannot be Moore’s property. This is because the
patented cell line is both factually and legally distinct from the cells taken from
Moore’s body. Federal law permits the patenting of organisms that represent the
product of “human ingenuity,” but not naturally occurring organisms. ... . It is this
inventive effort that patent law rewards, not the discovery of naturally occurring raw
materials. Thus, Moore's allegations that he owns the cell line and the products
derived from it are inconsistent with the patent, which constitutes an authoritative
determination that the cell line is the product of invention.. ..

9. Should Conversion Liability Be Extended?

_ There are three reasons why it is inappropriate to impose liability for con-
version based upon the allegations of Moore’s complaint. First, a fair balancing of
the relevant |_mlin' considerations counsels against extending the tort. Second,_
problems in this area are better suited to legislative resolution. Third, the tort of
conversion is not necessary to protect patients’ rights. For these reasons, we con-
clude that the use of excised human cells in medical research does not amount to a

conversion.

Of the relevant policy c nsiderations, two are of overriding importance. Thc
first is protection of a competent patient’s right to mak? autunomous'medlca]
decisions. That right, as already discussed, is grc;mndcd in wcl]-rccngm:zed arldr
long-standing principles of fiduciary duty ﬂl.ld informed consent. .. : I"hl;: polll‘c}
weighs in favor of prm'iding a remedy to p:auenlfz when phys‘lcmns act wt1t m?( is-
closed motives that may affect their pml‘essimml‘]udgmc‘m. al he SC:CO{’IFI important
policy consideration is that we not threaten mth disabling civil hfa‘blhly ulmolfem
pill‘lit'fﬁ who are vn;_r,;rged in socially useful activities, such aS.rESCfl1(|1f:TS w 10 ave
no reason to believe that their use of a particular cell sample 1s, or may be, againsta

donor’s wishes.
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Indeed, so significant is the |mlu_-mial obstacle 1o |.-\:.|:|~_I| Im;u;:n.::lx:t;:fl :;(:;:1;1:11_
tainty about legal title to E)itJ|nj{ll':l|‘I!!'l.'i1t'r'l.l|\ that the O M. O . o N i
ment reached this striking conclusion: “[R]egardless of the merit ¢ ‘-. REns i
different interested parties, resolving the current uncertainty may be flltﬂll t _l11t pe
tant to the future of biotechnology than resolving it in any partic "l'_”_ P ey
We need not, however, make an arbitrary choice between liability and non-
liability. Instead, an examination of the relevant policy consideratic *llh_“llk'!{t-:'lhl m
appropriate balance: Liability based upon existing disclosure obligations, rat ltlll
than an unprecedented extension of the conversion theory. protects patents
rights of privacy and autonomy without unnecessarily hindes ing research, Y
To be sure, the threat of liability for conversion might help 1o enforce patients
rights indirectly. This is because physicians might be able 10 avoid liability by
obtaining patients’ consent. in the broadest possible terms, to any conceivable
subsequent research use of excised cells. nlortunately, 1o extend the com ersion
theory would utterly sacrifice the other goal of protecting innocent parties. Since
conversion is a strict liability tort, it would impose hability on all those
hands the cells come, whether or not the particular defendan
knew of, the inadequate disclosures that violated the
informed decision. In contrast 1o the conversion the
informed-consent theories protect the patient directly
parties or creating disincentives to the c onduct of soci
Research on human cells plays a critical role
because researchers are increasingly able to s late
useful biological substances and o produce
through genetic engineering. These efforts
developed through bic.:lv(h:mlng_\ that have
?n this country include treatments and tests foy leukemia, cancer
1sm, hepatitis-B, kidney transplant rejection, e
anemia, infertility, and gynecological tumors.
_ The extension of conversion | a will hinder rese
'ng ROESs W the necessary ray IMousands of human ¢
E)‘ust.m tissue repositories, . At present, human cell lines are roy
rdisf-ﬂbulfd to Ulhlt‘!' researchers for exXpenmental purposes
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therapeutic or di_agnns!.ic reagent. ... Most, but not all, of the human therapeutic
prmhu.'.{s are derived from human tissues and cells, or human cell lines or cloned
genes.” ...

In deciding whether to create new tort duties we have in the past considered
the impact that expanded liability would have on activities that are important to
society, such as research. . . .

[TThe theory of liability that Moore urges us to endorse threatens to destroy
the economic incentive to conduct important medical research. If the use of cells
in research is a conversion, then with every cell sample a researcher purchases a
ticket in a litigation lottery. Because liability for conversion is predicated on a
continuing ownership interest, ‘‘companies are unlikely to invest heavily in devel-
oping, manufacturing, or marketing a product when uncertainty about clear title
exists.” ...

If the scientific users of human cells are to be held liable for failing to inves-
tigate the consensual pedigree of their raw materials, we believe the Legislature
should make that decision. . ..

[There is no pressing need to impose a judicially created rule of strict liability,
since enforcement of physicians’ disclosure obligations will protect patients against
the very type of harm with which Moore was threatened. So long as a physician
discloses research and economic interests that may affect his judgment, the patient
is protected from conflicts of interest. Aware of any conflicts, the patient can make
an informed decision to consent to treatment, or to withhold consent and look
elsewhere for medical assistance. As already discussed, enforcement of physicians’
disclosure obligations protects pat ients directly, without hindering the socially use-
ful activities of innocent researchers.

For these reasons, we hold that the allegations of Moore’s third am_endecl
complaint state a cause of action for breach of fiduciary duty or lack of informed
consent, but not conversion. . ..

Lucas, C.]., Eagleson, J., and Kennard, J.. concurred.
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“extend” the conversion cause of action to this context. Again . .. I respectfully
disagree with [their reasoning]. ;

-+ +|OJur society acknowledges a profound ethical imperative to respect the
human body as the physical and temporal expression of the unique human per-
sona. One manifestation of that respect is our prohibition against direct abuse of
the body by torture or other forms of cruel or unusual punishment. Another is our
prohibition against indirect abuse of the body by its economic exploitation for the
sole benelit of another person. The most abhorrent form of such exploitation, of
course, was the institution of slavery. Lesser forms, such as indentured servitude or
even debtor’s prison, have also disappeared. Yet their specter haunts the labora-
tories and boardrooms of today’s biotechnological research-industrial complex. It
arises wherever scientists or industrialists claim, as defendants claim here, the right
to appropriate and exploit a patient’s tissue for their sole economic benefit— the
right, in other words, to freely mine or harvest valuable physical properties of the
JJ'Itit’llE'\ body. ...

A second policy consideration adds notions of equity to those of ethics. Qur
society values fundamental fairness in dealings between its members, and con-
demns the unjust enrichment of any member at the expense of another. This is

Yet defendants deny that Moore is entitled to any share whatever in the proceeds of
this cell line. This is both inequitable and immoral. . .. ‘

There will be ... equitable sharing if the courts recognize that the patient has a
legally protected property interest in his own body and its |:-l'oducts:l “.]Jr{Jpc_r[}-'
rights in one's own tissue would provide a morally acceptable result by giving effect
to notions of fairness and preventing unjust enrichment...."” . e

I do not doubt that the Legislature is competent to act on this topic. lhle fact
that the Legislature may intervene if and when it chooses, however, does not mllht'
meanwhile relieve the courts of their duty of enforcing—or if need be, fashion-
ing — an effective judicial remedy for the wrong here ;tllegcld. e i .

The inference I draw from the current statutory regulation of !1uman bmlo.g1-
is the opposite of that drawn by the majority. By selective

cal materials, moreover,
seem Lo suggesi

quotation of the statutes [see page 73, footnote 35] the majority . iy
that human organs and blood cannot legally be sl:.ld on T]lclnpen mal.-L(:L_]'—_tbwle ¥
implying that if the Legislature were to act Iwrf:- it u.-'nlulcl impose ‘; :-II_‘JIE ]Lu_ alr':ll':;:
monetary compensation for the use of human tissue lT'l_bllJll-l;'{‘hIIIU Ugil.ca 1:::;: 2y
and development. But if that is the argument, the prc'nu.se IS]L}[:;SU'L(]inr". (m,t e :;"\_.
popular misconception, it is not true that human organs and blood cannot legally
be sold. : Fh— -
As to organs, the majority rely on the {.'nif_'t'nrm .Mlél[()[llll_ﬂlll (_;llh.'::L‘(l ::Olliue.ji:lliéli
Saf. Code, §7150 et seq., hereafter the [.'.-\GAJ for lllf? l-)mlmrl.[tm [r::;‘.-d:{“ ,-Iec,;'-j.,t.
adult may make a post mortem gift f{i any part ol hl:_s I_)l..}(} ;Il} e
“valuable consideration” for the transfer. But the |}1'0]1|h|tm_n 0 t 1,{' L nxiumgl;r %
the sale of a body part is much more limited than fh‘f'_[.“.u"m_"} ll{':L?)En].; .[.D q}alc;
terms (Health & Saf. Code, §7155, subd. (@) e BT ’_h-ll']m(?-] |dI~}PrfE;A a(lﬂ]ta;'izcs
for “transplantation” or “therapy.” YL'I. a different :_it'lt:tllijll'l 0 “T: ]:]qf_‘; as “medical or
the transfer and receipt of body parts for such additional purposes as
or advancemen

t of medical or dental science.”” (Health

dental education, research, of the UAGA prohibits anyone from

& Saf. Code, §7153, subd. (a)( 1).) No secion
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The majority’s final reason for refusing to recognize a conversion cause of

action on these facts is that “there is no pressing need” to do so because the
complaint also states another cause of action that is assertedly adequate to the
task.. ..

I disagree, however, with the majority’s further conclusion that in the present
context a nondisclosure cause of action is an adequate — in fact, a superior — sub-
stitute for a conversion cause of action, . . .

The majority do not spell out how those obligations will be
because they arise from judicial decision (the
from legislative or administrative enact ment,
primarily be enforced by the tr
for their breach. . ..

The remedy is largely illusory. “[A]n action based on the physicaan’s failure to
disclose material information sounds in negligence. As a practical mattes
it may be difficult to recover on this kind of negligence theory because
MUst prove a causal connection between his or her injury and the
to inform.” (Martin & Lagod, Biotechnology and the Commercial Use of | Iuman
Cells: Toward an Organic View of Life and l'echnology (1989) 5 Santa Clara
Computer & High Tech L.J. 211, 292, fn. omitted, italics added.) There
barriers to recovery. First,

; “the patient must show that if he or she |
informed of al] pertinent information, he or she would have declined to consent
to the procedure in question.” (Ibid.). . .
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commercialization of his tissue; it does not give him the right to grant consent to
that commercialization on the condition that he share in its proceeds. ...

Reversing the words of the old song, the nondisclosure cause of action thus
accentuates the negative and eliminates the positive: the patient can say no, but he
cannot say yes and expect to share in the proceeds of his contribution. . ..

Third. the nondisclosure cause of action fails to reach a major class of potential
defendants: all those who are outside the strict physician-patient relationship with
the plaintiff. Thus the majority concede that here only defendant Golde, the treat-
ing physician, can be directly Jiable to Moore on a nondisclosure cause of action. . ..

In sum, the nondisclosure cause of action (1) is unlikely to be successful in most
cases, (2) fails to protect patients’ rights to share in the proceeds of the commercial
exploitation of their tissue, and (3) may allow the true exploiters to escape liability. It
is thus not an adequate substitute, in my view, for the conversion cause of action. .. ..

NOTES AND QUESTIONS:
PROPERTY IN ONE’S PERSON

1. More to Moore than meets the eye. The excerpts from Moore reproduced above
are only a fraction (but the essential fraction) of the opinions in the case, which
consume in their entirety 65 pages of the official reporter. (The pages of law review
and other commentary run many times that number.)

There's more to Moore in another, more substantial sense, as Justice Arabian
makes plain when he addresses in his concurring opinion (see pages 77-78) “a
concern that . . . informs much of [the majority] opinion but finds hu_!e OT NO EXPres-
sion therein.” The concern in question is actually twofold: recognition of property
rights in one’s cells would (a) necessarily entail “a Fight to sell on?’s own body tissue
for profit” and (b) thereby give rise to the grave difficulties Arabian suggests.

9. A bundle of rights. But (a) 1s incon'ec.t, as one can gather from the first few:-\;
paragraphs of Justice Mosk's dissentil_tg opinion (see pages 78*81){. F().t“ :awye;]s, i
not lay pcuplc. property is an abstraction, It refers nc?t to things, materia o;;d Slr-
wise, but to rights or relationships among people w!th respect f;o thfmgs. % (;-
abstraction we call property is multi- not monolithic. It cons.n:f of a nu&_ln er Et
disparate rights, a “bundle” t)t{'the[:n: the right to possess, the right to use, the rg
to exclude, the right to transter.

[:cg::;ding 1hb:e last. note that while property may usug]l}r be trax:nsferre% b:l sale

- = ; ase. Mosk explains, sometimes giftsalone
or by gift, this is not always the Labt...—\s_]ustlcle exp A
are permitted, sometimes only sales, sometimes neither. NO g,

still talking about property-

. Wil-
40. In recent years the bundle-of-rights conception has carg? ;r}de:'da.]ltna.;k. Se:?;féﬁfﬁ%m;_
liam %i;'lgrr Entitlement: The paradoxes of Property 13 e ? ;ln:[‘n thgall’]i'eces Back Together,
erty. 91 Calif. L. Rev. 1517 (2003); Adam meg. ThMmE:;Ts}:i‘;;%n éi.agpe rty: Property asa Web of
45 Ariz. L Rev. 371 (2003); Craig Anthony ArnalC, T o e “Bundles of Rights” Picture of Property,

. O g a2y 1. E. Ty i W
Interests, 26 Harv. Envtt. 2 o i zﬂl's‘icf}:]r(r};clc‘lgf lerﬁ;ln:lix Bundle-0-Stix: A Feminist Critique of the

43 UCLA L. Rev. 711 (1996); J.L-° 930 (1994)
AgETes: f Property, 93 Mich. L. Rev. SRR ) s : id to be “market-inalien-
nluﬁntﬁ::::'“::r: ::Fl ;,ruhihiwd but gifts a_llclwed. property 1s wm:;r:;e:;;t?n;zk:[—aliemm& s
able.” When the .su.u:mnn is reversed, ;.:l"f “"g\:‘;;?yi::;?i::nﬂ]aill:'rjlﬁ:dée Mosk gives eme!esofeaChﬂ:llu
e et is permitted, the property 1= i : Inalienability and the
::ﬂ»:?: tr:"\u':"r'::: I?::'f :ulu“l]hink of others? See generally Susan Rose-Ackerma; 1
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