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LAWRENCE v. TEXAS
539 U.S. 558, 123 S. Ct. 2472, 156 L.Ed.2d 508 (2003)

Justice Kenneny delivered the opinion of the Court.

Liberty protects the person from unwarranted government intrusions into a
dwelling or other private places. In our tradition the State is not omnipresent in the
home. And there are other spheres of our lives and existence, outside the home,
where the State should not be a dominant presence. Freedom extends beyond
spatial bounds. Liberty presumes an autonomy of self that includes freedom of
thought, belief, expression, and certain intimate conduet. The instant case involves
liberty of the person both in its spatial and more transcendent dimensions.

I

The question before the Court is the validity of a Texas statute making it a crime
for two persons of the same sex to engage in certain intimate sexual eonduet.

In Houston, Texas, officers of the Harris County Police Department were
dispatched to a private residence in response to a reported weapons disturbance.
They entered an apartment where one of the petitioners, John Geddes Lawrence,
resided. The right of the police to enter does not seem to have been questioned. The
officers observed Lawrence and another man, Tyron Garner, engaging in a sexual
act. The two petitioners were arrested, held in custody over night, and charged and
convicted before a Justice of the Peace,

The complaints deseribed their crime as “deviate sexual intercourse, namely anal
sex, with a member of the same sex (man).” The applicable state law is Tex. Penal
Code Ann. § 21.06(a) (2003). It provides: “A person commits an offense if he engages
in deviate sexual intercourse with another individual of the same sex.” The statute
defines “[d]eviate sexual intercourse™ as follows:

“(A) any eontact between any part of the genitals of one person and the
mouth or anus of another person; or

“(B) the penetration of the genitals or the anus of an-other person with
an ohject.” § 21.01(1).

The petitioners exercised their right to a trial de nove in Harris County Criminal
(Court, They challenged the statute as a violation of the Equal Protection Clause of
the Fourteenth Amendment and of a like provision of the Texas Constitution. Those
contentions were rejected. The petitioners, having entered a plea of nolo conten-
dere, were each fined $200 and assessed court costs of $141.25.

The Court of Appeals for the Texas Fourteenth District considered the petition-
ers’ federal constitutional arguments under both the Equal Protection and Due
Process Clauses of the Fourteenth Amendment. After hearing the case en banc the
eourt, in a divided opinion, rejected the constitutional arguments and affirmed the
convietions. The majority opinion indicates that the Court of Appeals considered our
decision in Bowers v. Hardwick to be controlling on the federal due process aspect
of the case. Bowers then being authoritative, this was proper.
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634 FORMS OF SUBSTANTIVE DUE PROCESS CH. 6

We granted certiorari to consider three questions:

“1. Whether Petitioners’ criminal convictions under the Texas “Homo-
sexual Conduct” law — which eriminalizes sexual intimacy by same-sex
couples, but not identical behavior by different-sex couples — violate the
Fourteenth Amendment guarantee of equal protection of laws?

“> Whether Petitioners' criminal convietions for adult consensual sexual
intimaey in the home violate their vital interests in liberty and privacy
protected by the Due Process Clause of the Fourteenth Amendment?

“3 Whether Bowers v Hardwick, should be overruled?”

The petitioners were adults at the time of the alleged offense. Their conduet was
in private and consensual.

I1

We conclude the case should be resolved by determining whether the petitioners
were free as adults to engage in the private conduct in the exercise of their liberty
under the Due Process Clause of the Fourteenth Amendment to the Constitution.
For this inquiry we deem it necessary to reconsider the Court’s holding in Bowers.

There are broad statements of the substantive reach of liberty under the Due
Process Clause in earlier cases, including Pierce un Society of Sisters, and Meyer &
Nebraska; but the most pertinent beginning point is our decision in Griswold ©
Connecticut After Griswold it was established that the right to make certain
decisions regarding sexual conduct extends beyond the marital relationship. In
Eisenstadt v Baird, the Court invalidated a law prohibiting the distribution of
contraceptives to unmarried persons. The case was decided under the Equal
Protection Clause; but with respect to unmarried persons, the Court went on to
state the fundamental proposition that the law impaired the exercise of their
personal rights. The opinions in Griswold and Eisenstadt were part of the
background for the deeision in Roe v Wade. Roe recognized the right of a worman to
make certain fundamental decisions affecting her destiny and confirmed once more
that the protection of liberty under the Due Process Clause has a substantive
dimension of fundamental significance in defining the rights of the person.

In Carey v Population Services Int'l, the Court confronted a New York law
forbidding sale or distribution of contraceptive devices to p
age. Although there was no single opinion for the Court,
Both E'isenstadt and Carey, as well as the holding and r
that the reasoning of Griswold could not be confined to
married adults. This was the state of the law with respect to some of the most
relevant cases when the Court considered Bowers 1 Hardwick. . Bl

ersons under 16 years of
the law was invalidated.
-ationale in Roe, confirmed

The facts in Bowers had some similarities to the
between the two cases is that the Georgia statute
or not thel participants were of the same sex, while the Texas statute, as we have
seen, applies only to participants of the same sex. ;

instant case. One difference

The Court began its substantive discussion in Bowers

as follows: “The izsue

the protection of rights of

prohibited the conduct whether
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presented is whether the Federal Constitution confers a fundamental right upon
homosexuals to engage in sodomy and hence invalidates the laws of the many States
that still make such conduct illegal and have done so for a very long time.” That
statement, we now conclude, discloses the Court’s own failure to appreciate the
extent of the liberty at stake. To say that the issue in Bowers was simply the right
to engage in certain sexual conduct demeans the claim the individual put forward,
just as it would demean a married couple were it to be said marriage is simply about
the right to have sexual intercourse. The laws involved in Bowers and here are, to
be sure, statutes that purport to do no more than prohibit a particular sexual act.
Their penalties and purposes, though, have more far-reaching consequences,
touching upon the most private human conduct, sexual behavior, and in the most
private of places, the home. The statutes do seek to control a personal relationship
that, whether or not entitled to formal recognition in the law, is within the liberty
of persons to choose without being punished as criminals.

This, as a general rule, should counsel against attempts by the State, or a court,
to define the meaning of the relationship or to set its boundaries absent injury to a
person or abuse of an institution the law protects. It suffices for us to acknowledge
that adults may choose to enter upon this relationship in the confines of their homes
and their own private lives and still retain their dignity as free persons. When
sexuality finds overt expression in intimate conduct with another person, the
conduet can be but one element in a personal bond that is more enduring. The
liberty protected by the Constitution allows homosexual persons the right to make
this choice.

Having misapprehended the claim of liberty there presented to it, and thus
stating the claim to be whether there is a fundamental right to engage in consensual
sodomy, the Bowers Court said: “Proscriptions against that conduct have ancient
roots.” In academic writings, and in many of the scholarly amsicus briefs filed to
assist the Court in this case, there are fundamental criticisms of the historical
premises relied upon by the majority and concurring opinions in Bowers. We need
not enter this debate in the attempt to reach a definitive historical judgment, but the
following considerations counsel against adopting the definitive conclusions upon
which Bowers placed such reliance.

At the outset it should be noted that there is no long_f—standing history in this
country of laws directed at homosexual conduct as a distinet matter.

[Elarly American sodomy laws were not directed at homosexuals as such but

instead sought to prohibit non-procreative sexual activity more generally. This doe?s
1 conduct. It does tend to show that this

hought of as a separate category from like
conduct between heterosexual persons. Laws prohibiting sodomy do not seem to
have been enforced against consenting adults acting in private. Instead of targeting
relations between consenting adults in private, nineteent-;h-cen.tury sod(_)my pros-
ecutions typically involved relations between men and minor girls or minor bo_ys,
relations between adults involving force, relations between adults implicating
disparity in status, or relations between men and animals.

[Flar from possessing “ancient roots,” Bou'e‘rs, American law‘s tt}z;.rgeting Sa'II‘n}f_
sex couples did not develop until the last third of the twentieth century. The

not suggest approval of homosexua
particular form of conduct was not t
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i : sensus sexual sodomy
i i osecution of consensual, homosex
isions concerning the prosecu o P
ey d;cllzofor the years 1880-1995 are not always clear in the de Id(l]]hb bu;zz
n adu : B : g
b_Et“_fge t number involved conduct in a publie place. It was not nfnt:l the 197 qt.a
SlngE;‘? singled out same-sex relations for eriminal prosecution, and only nine
¥ i X : 1 . P
grgtes have dgne 50. Post-Bowers even some of these States did not adhere todthe
li f suppressing homosexual conduct. Over the course of the last decades,
e ibiti : red toward abolishing them.
States with samesex prohibitions have moved toward :

In summary, the historical grounds l‘Oli(‘d. 11‘[30” in I)"ru.r.-"ph‘ ..“‘-,-‘ m nr;:v ;‘-‘ru‘ttp.le(z;"th?n
the majority opinion and the concurring opinion by Chief Justice -Vlll-_sji 11 l.I'I‘ 102'1 :E'.
Their historical premises are not without doubt and, at l1h|- very (‘dh.t, are
overstated. It must be acknowledged, of course, that the Court in {t’mr‘(’fs was
making the broader point that for centuries there h.:n'u- In.-.-n powerful voices to
condemn homosexual conduct as immoral. These considerations do not answer the
question before us, however. The issue is whether the majority may use llhc power
of the State to enforce these views on the whole society through operation of the
criminal law. [W]e think that our laws and traditions in the past half century are of
most relevance here. These references show an emerging awareness that liberty
gives substantial protection to adult persons in deciding how to conduct their
private lives in matters pertaining to sex. This emerging recognition should have
been apparent when Bowers was decided. In 1955 the American Law Institute
promulgated the Model Penal Code and made clear that it did not recommend or
provide for “criminal penalties for consensual sexual relations conducted in private.”
It justified its decision on three grounds: (1) The prohibitions undermined respect
for the law by penalizing conduct many people engaged in; (2) the statutes regulated
private conduct not harmful to others; and (3) the laws were arbitrarily enforced
and thus invited the danger of blackmail.

In Bowers the Court referred to the fact that be
outlawed sodomy, and that at the time of the (
District of Columbia had sodomy laws.
prohibitions often were being ignored, h
sought to enforce its law for decades,

fore 1961 all 50 States had
ourt’s decision 24 States and the
Justice Powell pointed out that these
owever. Georgia, for instance, had not

The sweeping references by Chief Justie
civilization and to J udeo-Christian moral and
oBf other authorities pointing in an opposite

ritish Parliament recommended in 1957 repeal of laws punis y Sex

conduct. Parliament. enacted the substance nit' those ]‘1(‘(-“!:1::::'1]‘]:;:::.\;'1132'1;1[? bszzi
léllitg (zf e\gn mortt.e 1rnp0rtan(_3e, almost five years before Bowers was 1iocide.d the
5 toga;:,r; c;;l;'t an-Iau(llmin R;lghts cpnmdeyed A case with parallels to Bowers and
kel hom(.)sexua] uh n:l e resident in Nprthc*m Ireland alleged he was a
R o leo esired to éngage in consensual homosexual conduct.
il homélh;g abnd fO}'ba-de him that right. He alleged that he had been
S Tl ;;hat i een_;gal ched, and he feared criminal prosecution. The
OOl o o }}{).ro}?crl Ing the conduct were invalid under the European
Py Pt ig ts. Dudgemz v United Kingdom, 45 Eur Ct'H R
s -th Ve In all countries that are members of the ( Blirope

Ons then, 45 nations now), the decision is at odds with the I

forward wag insubstantia]

e Burger to the history of Western
ethical standards did not take account
direction. A committee advising the

‘ouncil of Europe
remise in Bowers
lization.
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In our own constitutional system the deficiencies in Bowers became even more
apparent in the years following its announcement. The 25 States with laws
prohibiting the relevant conduct referenced in the Bowers decision are reduced now
to 13, of which 4 enforce their laws only against homosexual conduet. In those States
where sodomy is still proscribed, whether for samesex or heterosexual conduct,
there is a pattern of nonenforcement with respect to consenting adults acting in
private. The State of Texas admitted in 1994 that as of that date it had not
prosecuted anyone under those circumstances.

Two principal cases decided after Bowers cast its holding into even more doubt.
In Planned Parenthood of Southeastern Pa. v. Casey, the Court reaffirmed the
substantive force of the liberty protected by the Due Process Clause. The Casey
decision again confirmed that our laws and tradition afford constitutional protection
to personal decisions relating to marriage, procreation, contraception, family
relationships, child rearing, and education. In explaining the respect the Constitu-
tion demands for the autonomy of the person in making these choices, we stated as
follows: “These matters, involving the most intimate and personal choices a person
may make in a lifetime, choices central to personal dignity and autonomy, are
central to the liberty protected by the Fourteenth Amendment. At the heart of
liberty is the right to define one’s own concept of existence, of meaning, of the
universe, and of the mystery of human life. Beliefs about these matters could not
define the attributes of personhood were they formed under compulsion of the
State.”

Persons in a homosexual relationship may seek autonomy for these purposes,
just as heterosexual persons do. The decision in Bowers would deny them this right.
The second post-Bowers case of principal relevance is Romer v. Evans, 517 U. S. 620
(1996). There the Court struck down classbased legislation directed at homosexuals
as a violation of the Equal Protection Clause. Romer invalidated an amendment to
Colorado’s constitution which named as a solitary class persons who were homo-
sexuals, lesbians, or bisexual either by “orientation, conduct, practices or relation-
ships,” id., at 624, and deprived them of protection under state antidiscrimination
laws. We concluded that the provision was “born of animosity toward the (El&?.SS of
persons affected” and further that it had no ratio_nal I:elation to a legitimate
governmental purpose. As an alternative argurnent' in this case, counsel for the
petitioners and some amici contend that Romer provides the basis for fleclarmg the
Texas statute invalid under the Equal Protection Clause. That is a tenable
argument, but we conclude the instant case requires us to gddrgss whether Boweg
itself has continuing validity. Were we to hold the statute-u.l\{ahd under the Egu‘
ause some might question whether a prohibition would be valid if

Pon, 010 ‘]
ey to prohibit the conduct both between same-sex and

drawn differently, say,
different-sex participants.

Equality of treatment and the due process right to Flemgpd .respi(;t f(;]; S(Smg;zt
protected bv the substantive guarantee of liberty are linked in 1mfo i aél dI:mt is,
and a dvcisinn on the latter point advances botk_l interests. .If ﬁr;) ec t<sa Ssgztantive
made eriminal and the law which does. 50 remains unexamlrlljelz oyz-d;m‘rn i
validity, its stigma might remain even if it were not enforctea. e as q
ot ) de criminal by the law of the

i sons. W osexual conduct is ma
nrotection reasons. When hom : duct 1s : o
St ate. that declaration in and of itself is an invitation to subject homosexual pe
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638 FORMS OF SUBSTANTIVE DUE PROCESS ofl. 6

to discrimination both in the public and in the private spheres. The central holding
of Bowers has been brought in question by this case, and it should be addressed. lts
continuance as precedent demeans the lives of homosexual persons.

The stigma this criminal statute imposes, moreover, is not trivial. The offense, to
be sure, is but a class C misdemeanor, a minor offense in the Texas legal system
Still, it remains a eriminal offense with all that imports for the dignity of the persons
charged. The petitioners will bear on their record the history of their eriminal
convictions. Just this Term we rejected various challenges to state laws requiring
the registration of sex offenders. Smith v. Doe; Connecticut Dept. of Public Safety
n Doe. We are advised that if Texas convicted an adult for private, consensual
homosexual conduet under the statute here in question the convicted person would
come within the registration laws of a least four States were he or she to be subject
to their jurisdiction. This underscores the consequential nature of the punishment
and the statesponsored condemnation attendant to the eriminal prohibition. Fur-
thermore, the Texas eriminal conviction carries with it the other collateral conse-
quences always following a conviction, such as notations on job applieation forms, to
mention but one example.

The foundations of Bowers have sustained serious erosion from our recent
decisions in Casey and Romer. When our precedent has been thus weakened,
criticism from other sources is of greater significance. In the United States criticism
of Bowers has been substantial and continuing, disapproving of its reasoning in all
respects, not just as to its historical assumptions. The courts of five different States
have declined to follow it in interpreting provisions in their own state constitutions
parallel to the Due Process Clause of the Fourteenth Amendment.

To the extent Bowers relied on values we share with a wider civilization, it should
be noted that the reasoning and holding in Bowers have been rejected elsewhere.
The European Court of Human Rights has followed not Bowers but its own decision
in Dudgeon v United Kingdom. Other nations, too, have taken action consistent
with an affirmation of the protected right of homo-sexual adults to engage in
intimate, consensual conduct. The right the petitioners seek in this case has been
accepted as an integral part of human freedom in many other countries. There has
been no showing that in this country the governmental interest in circumseribing
personal choice is somehow more legitimate or urgent.

The doctrine of stare decisis is essential to the respect accorded to the judgments
of the Court and to the stability of the law. It is not, however. an 1ine:-;nrah|{*
command, In Casey we noted that when a Court is asked to overrule a precedent
recognizing a constitutional liberty interest, individual or societal reliance on the
existence of that liberty cautions with particular strength against reversing course
The holding in Bowers, however, has not induced detrimental reliance cnmpanl‘ﬂfl‘
to some instances where recognized individual rights are involved. Indeed therp{h'w
beep no individual or societal reliance on Bowers of the sort that muid cnlin:fj]
:agmnst overturning its holding once there are compelling reasons to do s Bm;;;m
itself causes uncertainty, for the precedents before and after its issuance m;ntradi -It
its eentral holding. i

The rationale of Bowers does not withstand careful analysis. In

Ther : his dissenting
opinion in Bowers Justice Stevens came to these conclusions: ;
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“Our prior cases make two propositions abundantly clear. First, the fact that the
governing majority in a State has traditionally viewed a particular practice as
immoral is not a sufficient reason for upholding a law prohibiting the practice;
neither history nor tradition could save a law prohibiting miscegenation from
constitutional attack. Second, individual decisions by married persons, concerning
the intimacies of their physical relationship, even when not intended to produce
offspring, are a form of ‘liberty’ protected by the Due Process Clause of the
Fourteenth Amendment. Moreover, this protection extends to intimate choices by
unmarried as well as married persons.”

Justice Stevens' analysis, in our view, should have been controlling in Bowers and
should control here. Bowers was not correct when it was decided, and it is not
correct today. It ought not to remain binding precedent. Bowers v Hardwick should
be and now is overruled.,

The present case does not involve minors. It does not involve persons who might
be injured or coerced or who are situated in relationships where consent might not
easgily be refused. It does not involve public conduet or prostitution. It does not
involve whether the government must give formal recognition to any relationship
that homosexual persons seek to enter. The case does involve two adults who, with
full and mutual consent from each other, engaged in sexual practices common to a
homosexual lifestyle. The petitioners are entitled to respect for their private lives.
The State eannot demean their existence or control their destiny by making their
private sexual conduct a erime. Their right to liberty under the Due Process Clause
gives them the full right to engage in their conduet without intervention of the
government. The Texas statute furthers no legitimate state interest which can
justify its intrusion into the personal and private life of the individual.

Justice O'Connor, concurring in the judgment.

The Court today overrules Bowers v Hardwick. 1 joined Bowers, and do not join
the Court in overruling it. Nevertheless, I agree with the Court that Texas’ statute
banning same-sex sodomy is unconstitutional. Rather than relying on the substan-
tive component of the Fourteenth Amendment’s Due Process Clause, as the Court
does, I base my conclusion on the Fourteenth Amendment’s Equal Protection

Clause.

The Equal Protection Clause of the Fourteenth Amendment “is essentially a
direction that all persons similarly situated should be treated alike.” Cleburne v
(Teburne Living Center, Inc. Under our rational basis standard of review, “legis-
lation is presumed to be valid and will be sustained if the classification drawn by the
statute is rationally related to a legitimate state interest.” Cleburne Living Center.

[.aws such as economie or tax legislation that are serutinized under rational basis
review normally pass constitutional muster, since “the Constitution presumes that
even improvident decisions will eventually be rectified by the democratic processes.”
Cleberne Living Center: We have consistently held, however, that some objectives,
such as “a bare . . . desire to harm a politically unpopular group,” are not legitimate
state interests. Department of Agriculture u Moreno, [413 U.S, 528, 534 (1973)]. See
also Cleburne u Cleburne Living Center; Romer v. Evans. When a law exhibits such
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unpopular group, we have applied a more searching

i olitically ] :
SIS IORAI. D ws under the Equal Protection

form of rational basis review to strike down such la
Clause,

We have been most likely to apply rational basis review to hold a law
unconstitutional under the Equal Protection Clause where, as {J_l-l'i-. the ﬂhEH'EﬂEEﬂ
legislation inhibits personal relationships [citing Moreno, Eisenstadi v Bainl,
Cleburne Living Center and Romer v Evans]. The dissent apparently agrees Li‘nal
if these cases have stare decisis effect, Texas' sodomy law would not pass serutiny
under the Equal Protection Clause, regardless of the type of rational basis review
that we apply.

The statute at issue here makes sodomy a crime only if a person “engages in
deviate sexual intercourse with another individual of the same sex.” Sodomy
between opposite-sex partners, however, is not a erime in Texas, That is, Texas
treats the same conduet differently based solely on the participants. Those harmed
by this law are people who have a same-sex sexual orientation and thus are mare
likely to engage in behavior prohibited by § 21.06. The Texas statute makes
homosexuals unequal in the eyes of the law by making particular conduct — and
only that conduct — subject to eriminal sanction. It appears that prosecutions
under Texas’ sodomy law are rare. This case shows, however, that prosecutions
under § 21.06 do occur. And while the penalty imposed on petitioners in this case
was relatively minor, the consequences of conviction are not.

And the effect of Texas’ sodomy law is not just limited to the threat of prosecution
or consequence of conviction. Texas’ sodomy law brands all homosexuals as
criminals, thereby making it more difficult for homosexuals to be treated in the
same manner as everyone else. Indeed, Texas itself has previously acknowledged
the collateral effects of the law, stipulating in a prior challenge to this action that the
law “legally sanctions discrimination against [homosexuals] in a variety of ways
unrelated to the criminal law” including in the areas of “employment, Furr{i]viﬁﬂléi
and housing.” Texas attempts to justify its law, and the effects of the law, ln--‘ar‘guin:ar
that the statute satisfies rational basis review because it furthers the Ijzgitimalt;
gﬁvernmentai interest of the promotion of morality. This case raises a different
1ssue than Bowers: whether, under the Equal Protection Clause, moral disapproval
18 a legitimate state interest to Justify by itself a statute that bans homoszexual
sodomy, bqt not heterosexual sodomy. It is not. Moral disapproval of this group, like
a bgr'e de_s-u*e to harm the group, is an interest that is insufficient to «-atlix-.h- ra:,innai
bagis review under the Equal Protection Clause. See, e.q.. De ,m-fm;-w.r;.f‘ Agrieul-
ture v. Morveno; Romer o Evans. Indeed, we have never }-ﬁl-li:'ltt!- oy i A dJ
without any other asserted state interest. is a suffiod g

: ertec te interest, is a sufficient rationale under the Equal
Protection Clause to justify a law that diserimi s -
g tiscriminates among groups of persons.

Moral disapproval of a gr : i

the Equal Protection ClauTenll:;;z::mt be a legitimate governmental interest under

e legal classifieations mus "
urpose of disadvs : - assilications must not be “drawn for the
pury of disadvantaging the group burdened by the law”” Texas' invocation of

moral dis ; i b e -

desire to :ﬁiﬁ?ﬁzﬂiﬁ?t{mf? siate interest proves nothing more than Texss'

a State from creating g ol ae_hl? “N-fd“m?:l But the Equal Protection Clause prevents

Miare s cd rarelj.r- en;‘m‘ ication of persons undertaken for its own sake.” And
; o FIHOrees 1ts sodomy law as applied to private, consensual
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wets, the law serves more as a statement of dislike and disapproval against
homosexuals than as a tool to stop criminal behavior. The Texas sodomy law
“raise[s] the inevitable inference that the disadvantage imposed is born of animosity
toward the class of persons affected.” Texas argues, however, that the sodomy law
toes not diseriminate against homosexual persons. Instead, the State maintains
that the law discriminates only against homosexual conduet. While it is true that the
law applies only to conduct, the conduct targeted by this law is conduct that is
closely ecorrelated with being homosexual. Under such circumstances, Texas’
woidomy law is targeted at more than conduct. It is instead directed toward gay

PETS0Ns as a class.

Indeed, Texas law confirms that the sodomy statute is directed toward homo-
sexuals as a class. In Texas, ealling a perzon a homosexual is slander per se because
the word “homosexual” “impute[s] the commission of a erime” The State has
admitted that becanse of the sodomy law, being homosexual carries the presump-
tion of being a criminal. Texas' sodomy law therefore results in discrimination
against homosexuals as a class in an array of areas outside the criminal law. In
Romer v. Evans, we refused to sanction a law that singled out homosexuals “for
disfavored legal status.” The same is true here. The Equal Protection Clause
“‘neither knows nor tolerates classes among citizens.”

A State ecan of course assign certain consequences to a violation of its eriminal
aw. But the State cannot single out one identifiable clags of citizens for punishment
that does not apply to everyone else, with moral disapproval as the only asserted
state interest for the law. The Texas sodomy statute subjeets homosexuals to “a
lifelong penalty and stigma. A legislative classification that threatens the ereation of
in underclass . . . cannot be reconciled with” the Equal Protection Clause. Plyler
Doe (Powell, J., coneurring).

Whether a sodomy law that is neutral both in effect and application, would violate
the substantive component of the Due Process Clause is an issue that need not be
decided today. I am confident, however, that so long as the Equal Protection Clause
requires a ;-;udum_r law to apply equally to the private consensual conduet of
homosexuals and heterosexuals alike, such a law would not long stand in our
dlemocratic society.

That this law as applied to private, consensual conduet is unconstitutional under
the Equal Protection Clause does not mean that other laws distinguishing between
heterosexuals and homosexuals would similarly fail under rational basis review.
lexas cannot assert any legitimate state interest here, such as national security or
preserving the traditional institution of marriage. Unlike the moral disappmvalluf
came-sex relations — the asserted state interest in this case — other reasons exist
to promote the institution of marriage beyond mere moral disapproval of an
excluded group.

A Jaw branding one class of persons as eriminal suk‘.’l}-‘ based on the State’s moral
disapproval of that class and the conduct associated 1_.uth that elass runs contrary to
the values of the Constitution and the Equal Protection Clause, under any standard

of review.

Qeavta, with whom Tue Cuier Justice and Justice THomas join, dissenting.

JUSTICE
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“Liberty finds no refuge in a jurisprudence of doubt.” Planned Parenthood of

Southeastern Pa. v Casey. That was the Court’s sententious response, barely more
than a decade ago, to those seeking to overrule Koe v Wade. The Court’s response
today, to those who have engaged in a 17-year crusade to overrule Bowers v
Hardwick is very different. The need for stability and certainty presents no barrier.

Most of the rest of today’s opinion has no relevance to its actual holding — that
the Texas statute “furthers no legitimate state interest which can justify” its
application to petitioners under rational-basis review. Though there is discussion of
“fundamental proposition[s]” and “fundamental decisions,” nowhere does the
Court’s opinion declare that homosexual sodomy is a “fundamental right” under the
Due Process Clause; nor does it subject the Texas law to the standard of review that
would be appropriate (strict serutiny) if homosexual sodomy were a “fundamental
right.” Thus, while overruling the outcome of Bowers, the Court leaves strangely
untouched its central legal econclusion: “[R Jespondent would have us announce. . .
a fundamental right to engage in homosexual sodomy. This we are quite unwilling
to do.” Instead the Court simply describes petitioners’ conduct as “an exercise of
their liberty” — which it undoubtedly is — and proceeds to apply an unheard-of
form of rational-basis review that will have far-reaching implications beyond this
case.

I begin with the Court’s surprising readiness to reconsider a decision rendered
a mere 17 years ago in Bowers v Hardwick. 1 do not myself believe in rigid
adherence to stare decisis in constitutional cases; but I do helieve that we should be
consistent rather than manipulative in invoking the doctrine. Today’s opinions in
support of reversal do not bother to distinguish — or indeed, even bother to mention
— the paean to stare decisis coauthored by three Members of today’s majority in
g’!a_n:ned f_’am;thood u Casey. There, when stare decisis meant ];l'esen'atiﬁﬂ of
judicially invented abortion rights, the widespread criticism of Roe was strong
reason to m-ﬂ_‘?‘i-m: it: Today, however, the widespread opposition to Bowers, a
decision I:esulvmg an issue as “intensely divisive” as the issue in Roe. is offered as
a reason in favor of overruling it. Gone, too, is any “enquiry” (of the sort conducted

iz;} lﬂﬁey) into whether the decision sought to be overruled has “proven ‘unwork-
able.

Today's arpprua::h to stare decisis invites us to overrule an erroneously decided
preceﬂent l{m(:lud.mg an “intensely divisive” decision) ift (1) its fnundatlions have
been “eroded” by subsequent decisions; (2) it has been subject to “substantial and
continuing” eriticism; and (3) it has not induced “individual or societal reliance” that
counsels against overturning. The problem is that Roe itself — which today®
majority surely has no disposition to overrule — s ;i e

atisfies these conditi a8
i e B litions to at least

(1) A preliminary digressive observation with re
Court’s claim that Planned Parenthood
holding in Bowers (or any other case. for tI:mt m
As far as its holding is concerned, ( ‘asey provide
than did Roe, which was already on the books when

gard to the first factor: The
Casey, “casts some doubt” upon the
atter) does not withstand analysis.
d a less expansive right to abortion
Bowers was decided. And if the
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Court is referring not to the holding of Casey, but to the dictum of its famed
sweet-mystery-of-life passage. That “casts some doubt” upon either the totality of
our jurisprudence or else (presumably the right answer) nothing at all.

I do not quarrel with the Court’s claim that Romer v Evans, “eroded” the
“foundations” of Bowers' rational-bagis holding. But Roe and Casey have been
equally “eroded” by Washington v Glucksberg, which held that only fundamental
rights which are “ ‘deeply rooted in this Nation's history and tradition’ ™ qualify for
anything other than rational basis serutiny under the doctrine of “substantive due
process.” Roe and Casey, of course, subjected the restriction of abortion to
heightened serutiny without even attempting to establish that the freedom to abort

was rooted in this Nation's tradition.

(2) Bowers, the Court says, has been subject to “substantial and continuing
[eriticism], disapproving of its reasoning in all respects, not just as to its historical
assumptions.” Of course, Roe too (and by extension Casey) had been (and still is)
subject to unrelenting criticism.

(3) That leaves, to distinguish the rock-solid, unamendable disposition of Roe
from the readily overrulable Bowers, only the third factor. “[TThere has been,” the
Court says, “no individual or societal reliance on Bowers of the sort that could
counsel against overturning its holding . . . .” It seems to me that the “societal
reliance” on the principles confirmed in Bowers and discarded today has been
overwhelming. Countless judicial decisions and legislative enactments have relied
on the ancient proposition that a governing majority’s belief that certain sexual
hehavior is “immoral and unacceptable” constitutes a rational basis for regulation.
We ourselves relied extensively on Bowers when we concluded, in Barnes u Glen
Theatre, Inc, that Indiana’s public indecency statute furthered “a substantial
government interest in protecting order and morality.” (plurality opinion) State
laws against bigamy, same-sex marriage, adult incest, prostitution, masturbation,
adultery, fornication, bestiality, and obscenity are likewise sustainable only in light
of Bowers' validation of laws based on moral choices. Every single one of these laws
is called into question by today’s decision; the Court makes no effort to 1_3;1!:-_&1 the
scope of its decision to exclude them from its holding. The i]'n}]ﬂ:El-E-lhlllt:‘lf of
distinguishing homosexuality from other traditional “morals” offenses 1s precisely
why Bowers rejected the rational-basis challenge.

What a massive disruption of the eurrent soeial order, therefore, the overruling
of Bowers entails. Not so the overruling of Roe, which would simply h‘f“'_e_ restored
the regime that existed for centuries before 1973, in which the permissibility of and
restrictions upon abortion were determined legislatively State-by-State. To tell the
truth, it does not surprise me, and should surprise no one, that the Court has chosen
todav to revise the standards of stare decisis set forth in Casey. It has tlfereb}r
e.‘s:]]:j:sed Casey's extraordinary deference to precedent for the result-oriented

expedient that it is.

I1

i i i cisis, the Court still must
Having decided that it need not adhere to stare decisis, :
establish that Bowers was wrongly decided and that the Texas statute, as applied to
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petitioners, is unconstitutional.

Texas Penal Code Ann. § 21.06(a) undoubtedly imposes constraints on liberty. So
do laws prohibiting prostitution, recreational use of heroin, and, for thal‘i matter,
working more than 60 hours per week in a bakery. But there is no right to “liberty”
under the Due Process Clause, though today’s opinion repeatedly makes that claim.

The Fourteenth Amendment expressly allows States to deprive their citizens of

“liberty,” so long as “due process of law” is provided. Our opinions applying the
doctrine known as “substantive due process” hold that the Due Process Clause
prohibits States from infringing fundamental liberty interests, unless the infringe-
ment is narrowly tailored to serve a compelling state interest. Washington v
Glucksbery We have held repeatedly, in cases the Court today does not overrule,
that only fundamental rights qualify for this so-called “heightened serutiny”
protection — that is, rights which are “ ‘deeply rooted in this Nation's history and
tradition.” ” All other liberty interests may be abridged or abrogated pursuant to a
validly enacted state law if that law is rationally related to a legitimate state
interest,

Bowers held, first, that eriminal prohibitions of homosexual sodomy are not
subject to heightened serutiny because they do not implicate a “fundamental right"
under the Due Process Clause. The Court today does not overrule this holding. Not
once does it deseribe homosexual sodomy as a “fundamental right”
mental liberty interest,” nor does it subject the Tex:
Instead, having failed to establish that the right to homosexual sodomy is “ ‘deeply
rooted in this Nation's history and tradition’” the Court mm-lm.les that thLE‘
application of Texas's statute to petitioners’ conduct fails the rational-basis test, and
overrules Bowers’ holding to the contrary,

or a “funda-
15 statute to strict serutiny.

I shall address that rational-basis holding presently. First, however, T address
some aspersions that the Court casts upon Bowers’ conclusion that homosexyal
sodomy is not a “fundamental right” — even though, as T have said, the Court ;lnes
not have the boldness to reverse that conclusion. ¥

I11

The Court’s description of “the state of the law™ at the time of Bowers onlv
Spitireos that Bowér was right. The Court points to Griswold v Con nect i ¢. But
that *—'asf expressly disclaimed any reliance on the doetrine of ““‘llll't.a EE-H. : du
process,” and grounded the so-called “right to privaey” in |n--n-.nnl;r-| = f" P
SOl Plf’l?"{lsmns other than the Due Process Clause. .f:-r.wr'H\'I'H'rH n f;h'o CE'“-_ISMFu'
had pophmg to dﬂ_witlh “substantive due process” jt invalidat ;,:i a “:1 .._f”Ld' hlxe?v?snz-l
prohibiting th:a distribution of contraceptives to unmarried m-.r-q“-n:-? ‘iciusetu, -
b?'sm of the Equal Protection Clause. Of course Eisenstadi conts — ?l}r KKythe
dictum relating to the “right to privacy,” but this reforred to the sightrac s It e
GTMHOM — aright penumbral to the Specific guarantees in l;:l r'EI‘JLi:] Ilr ;‘IEEUR‘}?“&E“ ];;
not g “s antiv aq? ot e ity < * DU of Rights
Poe ;ﬂ;ﬁfiﬂ? ii;lilff;f’fe{;“ “thl- fffic o Wade recognized that the t'igﬁft;;hﬁlﬂ
e S un“.mwr!td] right” protected by the Due Proce. ’

Jected Roe's holding that regulations of aharts rocess Clause.
: abortion must he narrowly

tailored to serve a compelling state interest, see Planned Parentho d w d
“0d u Casey, an
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thus, by logical implication, Roe’s holding that the right to abort an unborn child is
a “fundamental right.”

After discussing the history of antisodomy laws, the Court proclaims that, “it
should be noted that there is no longstanding history in this country of laws directed
at homosexual conduct as a distinet matter.” This observation in no way easts into
doubt the “definitive [historical] coneclusion,” on which Bowers relied: that our
Nation has a longstanding history of laws prohibiting sodomy in general —
regardless of whether it was performed by same-sex or opposite-sex couples. It is
(as Bowers recognized) entirely irrelevant whether the laws in our long national
tradition criminalizing homosexual sodomy were “directed at homosexual conduct
as a distinet matter.” Whether homosexual sodomy was prohibited by a law targeted
at same-sex sexual relations or by a more general law prohibiting both homosexual
and heterosexual sodomy, the only relevant point is that it was criminalized —
which suffices to establish that homosexual sodomy is not a right “deeply rooted in
our Nation's history and tradition” The Court today agrees that homosexual
sodomy was criminalized and thus does not dispute the facts on which Bowers
actually relied.

Next the Court makes the claim, again unsupported by any citations, that “(1laws
prohibiting sodomy do not seem to have been enforeed against consenting adults
acting in private.” The key qualifier here is “acting in private” — since the Court
admits that sodomy laws were enforced against consenting adults. Surely that lack
of evidence would not sustain the proposition that consensual sodomy on private
premises with the doors closed and windows covered was regarded as a “funda-
mental right,” even though all other consensual sodomy was criminalized. There are
203 prosecutions for consensual, adult homosexual sodomy reported in the West
Reporting system and official state reporters from the years 1880-1995. There are
also records of 20 sodomy prosecutions and 4 executions during the colonial period.
Bowers' conclusion that homosexual sodomy is not a fundamental right “deeply
rooted in this Nations history and tradition” is utterly unassailable.

Realizing that fact, the Court instead says: “[W]e think that our laws and
traditions in the past half century are of most relevance here. These references
show an emerging awareness that liberty gives substantial protection to adult
persons in deciding how to conduct their private lives in matters pertaining to_sea:.”
Apart from the fact that such an “emerging awareness” does not establish a
“fundamental right,” the statement is factually false. States continue to prosecute
all sorts of crimes by adults “in matters pertaining to sex": prostitution, adult incest,
adultery, obscenity, and child pornography. Sodomy laws, too, have been :enfarc‘:ed
“in the past half century,” in which there have been 134 repor?ed cases j.rwulvmg
prosecutions for consensual, adult, ho;}ﬂﬂisexual iﬂdur;my.sgit;u rtzlm;lggﬁ';ur mdenced:f
an “g i ition.” upon the American Law In s recommenda-
in “Cmergng g wlon ual relations conducted in private, " the

tion not to eriminalize *‘consensual sex  con . :
Court ignores the fact that this recommendation was “a point of resistance in most

of the states that considered adopting the Model Penal Code.”
In any event, an “emerging awareness” is by definition not “deeply rooted in this

Nation's history and tradition[s],” as:we have said “fundamental right” status

T-‘Et;uire.-:. Constitutional entitlements do not spring into existence because some
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riminal sanctions on certain behavior. Much
believe, because foreign
per relied on “values

States choose to lessen or eliminate ¢
less do they spring into existence, as the Court seems tf*
nations decriminalize conduct. The Bowers majority opinion ne _
we share with a wider civilization,” but rather rejected the L-I:um_u-:l_ru:_}u lp sodomy
on the ground that such a right was not “ ‘deeply rooted in this Nation s history and
tradition’ ” The Court’s discussion of these foreign views (ignoring, of course, the
many countries that have retained criminal prohibitions on sodomy) is therefore
meaningless dicta. Dangerous dicta, however, since “this Court . . . ﬁh_nu_ld 'nnt
impose foreign moods, fads, or fashions on Americans.” Foster v Florida, 537 U. 8.
990, n. (2002) (Thomas, J., coneurring in denial of certiorari).

Ty
1)
,t. IAY
i I turn now to the ground on which the Court squarely rests its holding: the
o contention that there is no rational basis for the law here under attack. This
fp proposition is so out of accord with our jurisprudence — indeed, with the
' jurisprudence of any society we know — that it requires little discussion. The Texas
f statute undeniably seeks to further the belief of its citizens that certain forms of
.: sexual behavior are “immoral and unacceptable,” Bowers, the same interest

furthered by criminal laws against fornication, bigamy, adultery, adult ineest,
oL bestiality, and obscenity. Bowers held that this was a legitimate state interest. The
Court today reaches the opposite conclusion. This effectively deerees the end of all

LT . 5 g 5 R . A

i morals legislation. If, as the Court asserts, the promotion of majoritarian sexual
morality is not even a legitimate state interest, none of the above-mentioned laws

- can survive rational-basis review.

|ll:

Ny ¥

y Finally, I turn to petitioners’ equal-protection challenge, which no Member of the

i 1 L = o .

f Court save Justice (’Connor, embraces: On its face § 21.06(a) applies equally to all
\, persons, Men anc_i women, hﬂte:‘nsexuals and homosexuals, are all subject to its
4 grzolhggtéun Dfddmatﬂ sexual intercourse with someone of the same sex. To be sure,
i ; oes disti i el SR S iz
sy Whﬂm thei ]Sflng;‘ish hEt:f‘Een [hE sexes 11].‘-[_}{111’ a8 concerns 'hf.' Pﬂﬁfler 1_1"]1:_]1
i £ sexual acts are pe ormed: men can violate the law only with other men,

and women only with other women. But this eannot itself be a denial of equal

Pmtectium since it is precisely the same distinctior
in sta_te ]aw_s prohibiting marriage with someone of the same sex while permitting
marriage with someone of the opposite sex. The objection is made, however, that the
ant]m_:.gcegEnatmn laws invalidated in Loving v Virginia, similarly were -1. licable
to whites and blacks alike, and only distinguished between the races inca;fﬂj as the
pariner was concerned. In Loving, however, we correctly apy lied Lhei htened
scruu{l;:, _rath;r than. the: usua! rational-basis review, because the \“uginiagstatute
:h'a:a Fse;su%:ie zif ;1:;11111‘[‘:?.;1;9:’[11:% tSuprgmacy." A racially diseriminatory purpose is
makes no mention of ra;]c N i e i Scrutiny, even a facially neutral law that
5o L aeretng fr:r}l 5'1 P‘frl‘l?ﬂ-‘ie to dlsfnnilpalu against men or women as a
review is readily satisfied hereiw fﬁi;;‘; :f ':.] mhlnnalfbﬂm—“ review applies. That
— society’s belief that certain fn;'ms of se.!ru.ai|L bi::\::::ﬂ:nzh::n:‘rz:::lt‘{:.:.t s

1 regarding partner that is drawn

| unaceept-
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able.” This is the same justification that supports many other laws regulating sexual
behavior that make a distinetion based upon the identity of the partner — for
example, laws against adultery, fornieation, and adult incest, and laws refusing to
recognize homosexual marriage.

Justice (’Connor argues that the diserimination in this law which must be
justified is not its diserimination with regard to the sex of the partner but its
diserimination with regard to the sexual proclivity of the principal actor. Of course
the same could be said of any law. A law against public nudity targets “the conduct
that is closely correlated with being a nudist,” and hence “is targeted at more than
conduet”; it is “directed toward nudists as a elass.” But be that as it may. Even if the
Texas law does deny equal protection to “homosexuals as a class,” that denial stifl
does not need to be justified by anything more than a rational basis, which our eases
show is satisfied by the enforcement of traditional notions of sexual morality.

Justice O’Connor simply decrees application of “a more searching form of
rational basis review” to the Texas statute. The cases she cites do not recognize such
4 standard, and reach their conclusions only after finding, as required by conven-
tional rational-basis analysis, that no coneeivable legitimate state interest supports
the classification at issue. See Romer v Evans; Cleburne v. Cleburne Living Centes,
Ine; Department of Agriculture v Moreno. Nor does Justice (’CoNNoRr explain
precisely what her “more searching form” of rational-basis review consists of. It
must at least mean, however, that laws exhibiting “‘a . . . desire to harm a
politically unpopular group, " are invalid even though there may be a conceivable
rational basis to support them.

This reasoning leaves on pretty shaky grounds state laws limiting marriage to
opposite-sex couples, Justice 0’Connor seeks to preserve them by the conelusory
statement that “preserving the traditional institution of marriage” is a legitimate
state interest. But “preserving the traditional institution of marriage” is just a
kinder way of describing the State’s moral disapproval of same-sex couples.

Today’s opinion is the product of a Court, which is the product of a law-profession
culture, that has largely signed on to the so-called homosexual agenda, by which I
mean the agenda promoted by some homosexual activists directed at eliminating
the moral opprobrium that has traditionally attached to homosexual conduct. One of
the most revealing statements in today’s opinion is the Court’s grim warning that
the eriminalization of homosexual econduct is “an invitation to subject homosexual
persons to discrimination both in the public and in the private spheres.” It is clear
from this that the Court has taken sides in the culture war, departing from its role
of assuring, as neutral observer, that the demoecratic rules of engagement are
observed. Many Americans do not want persons who openly engage in homosexual
conduct as partners in their business, as scoutmasters for their children, as teachers
in their children’s schools, or as boarders in their home. They view this as protecting
themselves and their families from a lifestyle that they believe to be immoral and
destructive. The Court views it as “diserimination” which it is the function of our
judgments to deter. So imbued is the Court with the law profession’s anti-
antihomosexual culture, that it is seemingly unaware that the attitudes of that
culture are not obvicusly “mainstream;” that in most States what the Court calls
“discrimination” against those who engage in homosexual acts is perfectly legal;
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that proposals to ban such “discrimination” under Title VII have repeatedly been and

rejected by Congress, that in some cases such “discrimination” is mandated by i ot

federal statute, see 10 U. 8. C. § 654(b)(1) (mandating discharge fn_)m the armed his
forees of any service member who engages in or intends to engage in homaosexual

acts); and that in some cases such “diserimination” is a constitutional right, see Boy

Seouts of America v Dale.

Let me be clear that T have nothing against homosexuals, or any other group, L
promoting their agenda through normal democratic means. Se weial percepl._iuns af e ¢
sexual and other morality change over time, and every group has the right to suppt

™ persuade its fellow citizens that its view of such n_ml'gvr:a is the best, T.hai Hesjen
‘,: homosexuals have achieved some success in that enterprise is utw.v-:tml to by the fact -'."."IHI
Iy that Texas is one of the few remaining States that criminalize private, consensual [iva
l. homosexual acts. But persuading one’s fellow citizens is one thing, and imposing Lach
’ one’s views in absence of demoeratic majority will is something else. What Texas has |
t chosen to do is well within the range of traditional democratic action, and it8 hand o
fl should not be stayed through the invention of a brand-new “constitutional right” by s
" a Court that is impatient of democratic change, {it
‘: One of the benefits of leaving regulation of this matter to the people rather than judie
"y to the courts is that the people, unlike judges, need not carry things to their logical wil
", conclusion. The people may feel that their disapprobation of homosexual conduet is #0n
strong enough to disallow homosexual marriage, but not strong enough to erimi- /

u, nalize private homosexual acts — and may legislate accordingly. The Court today ¥
" | pretends that it possesses a similar freedom of action, so that we need not fear i
-, Judicial imposition of homosexual marriage, as has recently oceurred in Canada (in '-_f.?':
o7 a decision thlat t'he Canadian Gc!vernmpnt has chosen not to appeal). See Halpern © iy
Tt?’mnfﬂ, 2003 WL 349%3{3' (Ontario Ct. App.). At the end of its opinion — after having \

-, laid waste the foundations of our rational-basis jurisprudence — the Court says that M
the prt'asl.ent case “does not involve whether the government must give formal &

{_j g??ﬂ?fn%tﬁaa%vorglgtinn;‘h‘ip thz;t homosexual persons seek to enter” Do not :';E
., st disfinctzi;lg;l hébmagt 'ih th.E' structure of constitutional law that has S
n p : ‘i 0 be made J:Et“i'.‘_i—‘n heterosexual and homosexual unions, i
., Insolar as lormal recognition in marriage is concerned. This case “does not involve”
iy the issue of homosexual marriage only if one entertains the belief that principle and o
i, logic have noth_ing to do with the decisions of this Court. Many will hope that, as the i
Court comfortingly assures us, this is so. : T :

The matters appropriate for this Court’s resolution are only three: Texas’s -
prohibition of sodomy neither infringes a “fundamental right” i;.'h' h h our po
does.n-:}t dispute), nor is unsupported by a rational relation Lrwhul_ :thCutn:ti&i:;:i o
3??:235” #legitimate state interest, nor denies the equal protection of the laws. | o

.
Jusrice THomAs, dissenting, Ry

I join Justice Sealia’s dissentin ini g il
abure s Ot e fn:.?::]l-:::;,][\-“; ]I.tl:h:\:’"l.}i.l.r‘illlt‘] ¥ to uvute that the law r;
were a member of the Texas Legislature, | ‘“'{:‘u‘]ll :I:l:,\:whf & Connecticut. If 1 __I]i

: e Lo repeal it. Punishing

s0meone f 381 is ( {
(14 EXPI‘L*hS].Dg hlh 59‘?\1'&] I}I E'il:"'.l ence thl"i i'll}'.’.'h None lI'.I"IH“JI—Ti-ﬂ con 'EIISHH]
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conduct with another adult does not appear to be a worthy way to expend valuable
law enforcement resources. Notwithstanding this, I recognize that as a member of
this Court T am not empowered to help petitioners and others similarly situated.

NOTES

1. Governmental action and judicial restraint. Arguments abound by which
one could rationally oppose the economic substantive due process of Lochner yet
support recognition of rights such as that asserted in Lawrence. Cass Sunstein,
Beyond the Republican Revival, 97 YALE L.J. 1539, 1579 (1988), emphasizes the
extent to which the Lochner Court posited the existence of a natural and prepolitical
private sphere, one that served as a brake on legislation. [TThe problem with the
Lochner Court was its reliance on common law and status quo baselines; the Court
was unable to see the ways in which those baselines were implicated in, indeed a
product of law. Pointing out that “tyaditional” disapprobation of homosexual
practice is itself partly a creature of law, Sunstein argues that Lochner’s invalidation
of state legislation and Bowers’ upholding of state legislation are virtually identical
judicial decisions. If the Court in Bowers had in faet found a right of privacy to exist,
would that right have been any less hased in the concept of natural rights than the
economic liberty interest recognized in Lochner?

Yet a reasonable argument could be fashioned that Lochner’s protection of
economic and property interests actually has a firmer grounding in the history of
the Constitution’s ereation than the right recognized in Roe or asserted in Bowers.
If g0, should that make a difference in terms of constitutional theory?

Might the decision in Bowers actually have been appropriately deemed less
activist had it chosen to invalidate the Georgia statute on privacy grounds? Consider
the view of one commentator that as written, Bowers appeared to rest “on the
collective distaste of the majority for the conduct under serutiny.” Thomas
Stoddard, Bowers v Hardwick: Precedent by Personal Predilection, 54 U. Cr1. L.
REv. 648, 649 (1986). Cf Norman Vieira, Hardwick and the Right of Privacy, 55 U.
Cui. L. Rev. 1181 (1988): “One should ask whether the problem lies with the
Hardwick decision or with the doctrine the Court was asked to apply.”

2. Privacy, autonomy and political theory. Consider the implications of the
revival among constitutional scholars of a focus on “civic republicanism” for t!m
constitutional right asserted in Lawrence. Civie republican theory, in both its
classical and modern manifestations, posits a “helief in the subordination of private
interests to the publie good.” (Cass Sunstein, Beyond the Republican Rem';:m!',, 97
Yaure L.J. 1539, 1541, 1550 (1988). It also carries the view “that there exists an
objective public good apart from individual goods.” Richard Fallon, What Is
Republicanism, and Is It Worth Reviving?, 102 Harv. L. Rev. 1695, 1698 (1989), See

also Stephen Siegal, The Ma rshall Court and Republicanism, 67 Tex. L. Rev. 903,

916 (1989): “A core tenet of republicanism was the belief that men most realized
life. Participation in

their humanity when they participated in public, communal r
public life involved the pursuit of the common good, an endeavor that required
citizens to rige above and put aside self-interest.” Under such a theory, should the

o : . = 9
privacy right asserted in Lawrence be valued’
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