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CRANE, J.

The police of the city of New York did excellent work in this
case by preventing the commission of a serious crime. It is a great
satisfaction to realize that we have such wide-awake guardians of
our peace. Whether or not the steps which the defendant had taken
up to the time of his arrest amounted to the commission of a crime,
as defined by our law, is, however, another matter. He has been
convicted of an attempt to commit the crime of robbery in the first
degree, and sentenced to state's prison. There is no doubt that he
had the intention to commit robbery, if he got the chance. An ex-
amination, however, of the facts is necessary to determine whether
his acts were in preparation to commit the crime if the opportunity
offered, or constituted a crime in itself, known to our law as an at-
tempt to commit robbery in the first degree. Charles Rizzo, the
defendant, appellant, with three others, Anthony J. Dorio, Thomas
Milo, and John Thomasello, on January 14th planned to rob one
Charles Rao of a pay roll valued at about $1,200 which he was to
carry from the bank for the United Lathing Company. These de-
fendants, two of whom had firearms, started out in an automobile,
looking for Rao or the man who had the pay roll on that day. Rizzo
claimed to be able to identify the man, and was to point him out to
the others, who were to do the actual holding up. The four rode
about in their car looking for Rao. They went to the bank from
which he was supposed to get the money and to various buildings
being constructed by the United Lathing Company. At last they

came to One Hundred and Eightieth street and Morris Park avenue.

By this time they were watched and followed by two police offic-
ers. As Rizzo jumped out of the car and ran into the building, all
four were arrested. The defendant was taken out from the building

in which he was hiding. Neither Rao nor a man named Previti, who
was also supposed to carry a pay roll, were at the place at the time
of the arrest. The defendants had not found or seen the man they
intended to rob. No person with a pay roll was at any of the places
where they had stopped, and no one had been pointed out or identi-
fied by Rizzo. The four men intended to rob the pay roll man,
whoever he was. They were looking for him, but they had not seen
or discovered him up to the time they were arrested.

Does this constitute the crime of an attempt to commit robbery
in the first degree? The Penal Law, § 2, prescribes:

‘An act, done with intent to commit a crime, and tending but
failing to effect its commission, is ‘an attempt to commit that
crime.”'

The word ‘tending’ is very indefinite. It is perfectly evident
that there will arise differences of opinion as to whether an act in a
given case is one fending to commit a crime. ‘Tending’ means to
exert activity in a particular direction. Any act in preparation to
commit a crime may be said to have a tendency towards its accom-
plishment. The procuring of the automobile, searching the streets
looking for the desired victim, were in reality acts tending toward
the commission of the proposed crime. The law, however, had rec-
ognized that many acts in the way of preparation are too remote to
constitute the crime of attempt. The line has been drawn between
those acts which are remote and those which are proximate and
near to the consummation. The law must be practical, and therefore
considers those acts only as tending to the commission of the crime
which are so near to its accomplishment that in all reasonable
probability the crime itself would have been committed, but for
timely interference. The cases which have been before the courts
express this idea in different language, but the idea remains the
same. The act or acts must come or advance very near to the ac-
complishment of the intended crime. In People v. Mills, 178 N. Y.
274,284, 70 N. E. 786, 789 (67 L. R. A. 131), it was said:




‘Felonious intent alone is not enough, but there must be an
overt act shown in order to establish even an attempt. An overt act
is one done to carry out the intention, and it must be such as would
naturally effect that result, unless prevented by some extraneous
cause.’

In Hyde v. U. S., 225 U. S. 347,32 S. Ct. 793, 56 L. Ed. 1114,

Ann. Cas. 1914A, 614, it was stated that the act amounts to an at-
tempt when it is so near to the result that the danger of success is
very great. ‘There must be dangerous promixity to success.” Hals-
bury in his ‘Laws of England,’ vol. 9, p. 259, says:

‘An act in order to be a criminal attempt must be immediately
and not remotely connected with an directly tending to the com-
mission of an offense.’

Commonwealth v. Peaslee, 177 Mass. 267, 59 N. E. 55, refers
to the acts constituting an attempt as coming very near to the ac-
complishment of the crime.

The method of committing or attempting crime varies in each
case, so that the difficulty, if any, is not with this rule of law re-
garding an attempt, which is well understood, but with its applica-
tion to the facts. As I have said before, minds differ over proximi-
ty and the nearness of the approach.

How shall we apply this rule of immediate nearness to this
case? The defendants were looking for the pay roll man to rob him
of his money. This is the charge in the indictment. Robbery is de-
fined in section 2120 of the Penal Law as ‘the unlawful taking of
personal property from the person or in the presence of another,
against his will, by means of force, or violence, or fear of injury,
immediate or future, to his person;’ and it is made robbery in the
first degree by section 2124 when committed by a person aided by
accomplices actually present. To constitute the crime of robbery,

the money must have been taken from Rao by means of force or
violence, or through fear. The crime of attempt to commit robbery
was committed, if these defendants did an act tending to the com-
mission of this robbery. Did the acts above described come dan-
gerously near to the taking of Rao's property? Did the acts come so
near the commission of robbery that there was reasonable likeli-
hood of its accomplishment but for the interference? Rao was not
found; the defendants were still looking for him; no attempt to rob
him could be made, at least until he came in sight; he was not in
the building at One Hundred and Eightieth street and Morris Park
avenue. There was no man there with the pay roll for the United
Lathing Company whom these defendants could rob. Apparently
no money had been drawn from the bank for the pay roll by any-
body at the time of the arrest. In a word, these defendants had
planned to commit a crime, and were looking around the city for
an opportunity to commit it, but the opportunity fortunately never
came. Men would not be guilty of an attempt at burglary if they
had planned to break into a building and were arrested while they
were hunting about the streets for the building not knowing where
it was. Neither would a man be guilty of an attempt to commit
murder if he armed himself and started out to find the person
whom he had planned to kill but could not find him. So here these
defendants were not guilty of an attempt to commit robbery in the
first degree when they had not found or reached the presence of the
person they intended to rob.

For these reasons, the judgment of conviction of this defendant
appellant must be reversed and a new trial granted.



