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In the two decades following Allied and United States Trust, no other state
initiatives have been held to violate the Contract Clause.

§6.02 FUNDAMENTAL RIGHTS

In section 6.01, consideration was given to the rise and fall of substantive
economic due process. But as economic due process rose and waned, the Fourteenth
Amendment was being fashioned into a tool for the protection of procedural rights
from state abuse through incorporation of some of the protections of the Bill of
Rights (the procedural safeguards of the first eight amendments) into the amend-
ment’s Due Process Clause. In addition, the liberties protected by due process
against state encroachment came to include the First Amendment guarantees of
free speech, press and assembly, freedom of belief and association, free exercise of
religion and freedom from state establishment of religion,

The process of seleetive incorporation deseribed in the preceding paragraph was
not terribly wrenching because the Court was employing protections explicitly
mentioned in the Constitution, extending them to apply against the states. What has
been more controversial is the development of unenumerated rights against state
action. In the present section, the focus will be on the fashioning of rights relating
to privacy, marriage and family that serve as a substantive restraint on the
legislative power. One issue is whether this substantive review of the validity of
government action differs from the substantive due process practiced in Lochner
and condemned in Nebbia and its progeny. Is there any reason for substantive due
process challenges to be treated differently in cases involving property rights and
economic liberty (as in Lochner) than in cases involving other personal rights and
liberties, such as privacy or free speech?

The Constitution does not expressly provide for a right of privacy —or, tl'or that
matter, for a right to vote, to marry, to bear children, to live as a family unit, or to
travel. Can new rights be inferred from those that are enumerated or.from
structures and relationships within the constitutional fra_rnework? Can a judge
properly look to prineiples and values outside of the Constitution?

If the Court does adopt a policy of active review on behalf of unfexpressed rights,
it will be charged with engaging in “Lochnerism” anfi natural law _]unsprud?ncle. To
a certain extent, these issues were explored, primarily as a matter of constltutllonaj
theory, in Chapter 1. Here, we explore them as applied Supreme Court doctrine.

[A] Contraception and Abortion

GRISWOLD v. CONNECTICUT
381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965)

Justice Dovcras delivered the opinion of the Court.

f
Appellant Griswold is Executive DiJ'ecth 011:1 th? F’Er;ﬁff;:‘iﬁi%iﬂ%iiﬁ“?ﬁe
. . 2 PSR ysicia
Connecticut. Appellant Buxton 1s a hcer_lse phy p e dnt N
Medical ?‘-t‘h[lf'lll\‘[{hil served as Medical Director for the League at its Cente




FORMS OF SUBSTANTI_VI?_]}! f?-] PROCESS - CH. 6

544

. f . 81

a ('e“lel‘ Illlell al](] I)I) i }'_J, g e l'l{‘r l to ,\li\l'll]]?{‘] 10, 1.] 3
E‘Fatln f] 01 N()‘.{ m . .

-Iln. j":‘"‘l"“l't 1011, 'r““i. mEdlcal

when appellants were arrested. They gaw—.;. 111fn:':u:liti.:kr L i
i i : , means of preven 3 y e

advice to married persons as to the _ : s

the wife and preseribed the best contraceptive device or mater ial for her use. Fees

were usually charged, although some couples were serviced free.

.d in this appeal are §38 53-32 and
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The statutes whose constitutionality is 1nvo appes s
8 rev.). The former provides:

54-196 of the General Statutes of Connecticut (195
rticle or instrument for the
less than fifty dollars or
mne year or be both fined

Any person who uses any drug, medicinal a
purpose of preventing conception shall be fined not
imprisoned not less than sixty days nor more than (
and imprisoned.

Section 54-196 provides:

Any person who assists, abets, counsels, causes, hires or commands
another to commit any offense may be prosecuted and punished as if he
were the principal offender.

The appellants were found guilty as accessories and fined $100 each, against the
claim that the accessory statute as so applied violated the Fourteent h Amendment.
The Supreme Court of Errors affirmed that judgment.

[The Court initially held that the appellants had “standing to raise the consti-
tutional rights of the married people with whom they had a professional relation-
ship.”]

Coming to the merits, we are met with a wide range of questions that implicate
the Due Process Clause of the Fourteenth Amendment. Overtones of some
arguments suggest that Lochner v New York should be our guide. But we decline
that invitation. We do not sit as a super-legislature to determine the wisdom, need,
and propriety of laws that touch economic problems, business affairs {JI'. c.ociai
conditions. This law, however, operates directly on an intimate relation 1:1' hu&;hand
and wife and their physician's role in one aspect of that relation. :
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ngh_ts. The right to educate a child in a school of the ]:i;n'vrl]itif I:‘}::riiwfu e e
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. In other words, the First Amendment has a penumbra where privacy is protected
h.-um governmental intrusion. In like context, we have protected forms of “associa-
tion” that are not political in the customary sense but pertain to the social, legal, and
e‘('nnomic benefit of the members. NAACP v Button, 371 U.S. 415, 436—431.'The
rightl of “:fssociation," like the right of belief, is more than the right to attend a
meeting; it includes the right to express one’s attitudes or philosophies by
membership in a group or by affiliation with it or by other lawful means. Association
in that context is a form of expression of opinion; and while it is not expressly
included in the First Amendment its existence is necessary in making the express
guarantees fully meaningful.

The foregoing cases suggest that specific guarantees in the Bill of Rights have
penumbras, formed by emanations from those guarantees that help give them life
and substance, Various guarantees create zones of privacy. The right of association
contained in the penumbra of the First Amendment is one, The Third Amendment
in its prohibition against the quartering of soldiers “in any house” in time of peace
without the consent of the owner is another facet of that privacy. The Fourth
Amendment explicitly affirms the “right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.” The Fifth
Amendment in its Self-Inerimination Clause enables the citizen to create a zone of
privacy which government may not force him to surrender to his detriment. The
Ninth Amendment provides: “The enumeration in the Constitution, of certain

rights, shall not be construed to deny or disparage others retained by the peop 2
We have had many controversies over these penumbral rights of “privacy and
repose.” See, e.g., Breard v. Alexandria, Public Utilities Comm’n v. Pollak, Monroe
u Pape, and Skinner v Oklahoma. These cases bear witness that the right of
privacy which presses for recognition here is a legitimate one.

concerns a relationship lying within the zone of privacy
created by several fundamental constitutional guarantees. And it concerns a law

The present case, then,

se of contraceptives rather than regulating their
to achieve its goals by means having a maximum
uch a law cannot stand in light of the

which, in forbidding the u
manufacture or sale, seeks . :
destructive impact upon that relahonsiuga. S )
familiar principle, so often applied by this Court., that a governmel_lta.l purpose to
control or prevent activities constitutionally subject to state reglﬂat.zon may not be
achieved by means which sweep unnecessarily broadly and thereby invade the area
of protected freedoms.” NAACP v Alabama, 377 T.S. 288, 307. Woulfl we afllt;W the
police to search the sacred precincts of marital bedrooms for t.e]lta:le signs of the d?nse
of contraceptives? The very idea is repulsive to the notions of privacy surrounding
the marriage relationship.

We deal with a right of privacy older than the Bﬂ; of l-iights 5 olciir til;lhan 313;
political parties, older than our school syste_m._ Marnag;l mda co?::igb e}ﬁe g;;-e ¢
opmplgiid s - R ar;[ij;nﬁz?:t:aﬂ;e:a Eg:nony in ]i%hlg -noiz

1 iati [0) e, ' >
- a;;m;::ahlrmh'tll-lat P:J‘O E::i‘fva r‘:?conunercial or social projects. Yet it is an
yolitical faiths; a bilaters yalty, d ¢ . s
Ib'sm-iatinn for as noble a purpose as any involved in our prior decisions.
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JusTice GoLpBERG, whom CHIEF JUSTICE WARREN and JusTiCE BRENNAN joOln, con-
curring.

I agree with the Court that Connecticut’s hi!'lh_—{'::uIF'u] law _mwnnstitutmna]l].f
intrudes upon the right of marital privacy, and I join in its opinion and _]udgmen;.
Although I have not accepted the view that “due process” as used in the Fourteent
Amendment incorporates all of the first eight :l.nwnr{rnvn!r;. I do agree tha';t the
concept of liberty protects those personal rights that are tund:mwnt.al, and is not
confined to the specific terms of the Bill of Rights. My conclusion that i_;he ccu?caept
of liberty is not so restricted and that it embraces the right of marital privacy
though that right is not mentioned explicitly in the Constitution*”! is supported both
by numerous decisions of this Court, referred to in the Court’s opinion, and by the
language and history of the Ninth Amendment. In reaching the conclusion that the
right of marital privacy is protected, as being within the protected penumbra of
specific guarantees of the Bill of Rights, the Court refers to the Ninth Amendment.
I add these words to emphasize the relevance of that Amendment to the Court’s
holding.

This Court, in a series of decisions, has held that the Fourteenth Amendment
absorbs and applies to the States those specifics of the first eight amendments
which express fundamental personal rights. The language and history of the Ninth
Amendment reveal that the Framers of the Constitution believed that there are
additional fundamental rights, protected from governmental infringement, which
exist alongside those fundamental rights specifically mentioned in the first eight
constitutional amendments.

The Ninth Amendment is almost entirely the
introduced in Congress by him and passed the
debate and vi}‘tually no change in language. It was proffered to quiet expressed
fears that a bill -of specifically enumerated rights could not be sufficiently bli'oz;ti to
cover all essential rights and that the specific mention of certain rights w 1d b
Interpreted as a denial that others were protected. ‘ ZEE § i

While this Court has had little occasion to ints
cannot be presumed that any clause
effect.” The Ninth Amendment to the
recent discovery and may be forgotten
part of the Constitution which we are -
and i_"undamental and so deep-rooted

work of James Madison. It was
House and Senate with little or no

: rpret the Ninth Amendment, “filt
in the constitution is intended to be without
Constitution may be regarded by some as a
by others, but since 1791 it has fjeen a b'a:qit'
worn to uphold. To hold that a right so ba;ic
1n_nm‘ .:-:n('ivl.\' as the right of- pl'ivacvkin
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A dissenting opinion suggests that my interpretation of the Ninth Amendment
somehow “broaden(s] the powers of this Court.” With all due respect, I believe that
it misses the import of what I am saying. I do not take the position of my Brother
Black in his dissent in Adamson v California that the entire Bill of Rights is
incorporated in the Fourteenth Amendment, and I do not mean to imply that the
Ninth Amendment is applied against the States by the Fourteenth. Nor do I mean
to state that the Ninth Amendment constitutes an independent source of rights
protected from infringement by either the States or the Federal Government.
Rather, the Ninth Amendment shows a belief of the Constitution’s authors that
fundamental rights exist that are not expressly enumerated in the first eight
amendments and an intent that the list of rights included there not be deemed
exhaustive, As any student of this Court’s opinions knows, this Court has held, often
unanimously, that the Fifth and Fourteenth Amendments protect certain funda-
mental personal liberties from abridgment by the Federal Government or the
States. The Ninth Amendment simply shows the intent of the Constitution’s authors
that other fundamental personal rights should not be denied such protection or
disparaged in any other way simply because they are not specifically listed in the
first eight constitutional amendments. I do not see how this broadens the authority
of the Court; rather it serves to support what this Court has been doing in
protecting fundamental rights.

Nor am I turning somersaults with history in arguing that the Ninth Amendment
is relevant in a case dealing with a State’s infringement of a fundamental right.
While the Ninth Amendment — and indeed the entire Bill of Rights — originally
concerned restrictions upon federal power, the subsequently enacted Fourteenth
Amendment prohibits the States as well from abridging fundmnentfll pgrsona.l
liberties. And, the Ninth Amendment, in indicating that not all such lll?erhes are
specifically mentioned in the first eight amendments, is surely relevant in showing
the existence of other fundamental personal rights, now protetltted from state, as
well as federal, infringement. In sum, the Ninth Amendment_ simply lends strong
support to the view that the “liberty” protected by the Fifth and Fourt{eentl;
Amendments from infringement by the Federal Gover}rlment or the States is no
restricted to rights specifically mentioned in the first eight amendments.

In determining which rights are fundamgntal, jud.ges are not ]telft at lartgﬁurﬁ
decide cases in light of their personal and private notmns: Rather, they m#sther :
to the “traditions and [collective] conscience of our people- to d:atf”m‘tﬂi :;«r, ; g
principle is “so rooted [there] as to be ranlsed as fur!ddglen > ; S
“gains content from the emanations of specific [constitutional] guar

- : : - society.”
“from experience with the requirements of a free society.

: i i is a

I agree fully with the Court that, -.itppl{,r}ng these testI;:l.i :heo?%llll; ch;:. ﬁﬁi’?::ﬂonal

fundapiniah, pEsec Mech emﬁﬂﬂf}ngt_ irogai}?ei? disgenting in Olmstead v
scheme .+ which we live.” Mr. Jusuc ‘ ; L stea

!L‘u?:»i; :laf:kl: \?’TT U.S. 438, 478, comprehensively summarized the principles

underlying the Constitution’s guarantees of privacy: R vt
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CH. 6

FORMS OF SUBHTANRV[-“__ I]_[ JE PROCESS

548

of his feelings and of his intellect.

sionificance of man’s spiritual nature, : s
S g actions of life are

They knew that only a part of the pain, pleasure and satisf ; : -
to be found in material things. They sought to protect Americans in theit
beliefs, their thoughts, their emotions and their sensations. They conferred,
as against the Government, the right to be let .‘dnm'. — the most
comprehensive of rights and the right most valued by civilized men.

The entire fabric of the Constitution and the purposes that clearly underlie its
specific guarantees demonstrate that the rights to marital privacy and to marry and
raise a family are of similar order and magnitude as the fundamental rights
specifically protected.

The logic of the dissents would sanction federal or state legislation that seems to
me even more plainly unconstitutional than the statute before us. Surely the
Government, absent a showing of a compelling subordinating state interest, could
not decree that all husbands and wives must be sterilized after two children have
been born to them. Yet by their reasoning such an invasion of marital privaey would
not be subject to constitutional challenge because, while it might be “silly,” no
provision of the Constitution specifically prevents the Government from curtailing
the marital right to bear children and raise a family. While it may shock some of my
Bret_.hren Fhat th_e Court' tnrlfly" holds that the Constitution protects the right of
rpanta] privacy, in my v1ew_‘1t lS‘f}ll" more shocking to believe that the personal
hber!;y gum'a'nt?ed by the Constitution does not include protection against such
totallpamfm limitation of ta.l?n]_'; size, which is at complete variance with our
constitutional concepts. Yet, if upon a showing of a slender basis of rationalitv a law

; : asis of rationality, a law
outla“jng voluntary birth control by married persons is valid, then, by the same
reasoning, a law requiring compulsory birth control also would seem t Ii} alid. T

B e Both 't tn rol ak ald | 0 be valid. In
my ?’IE'W, _muever,‘ 0 ypes of law would unjustifiably intrude upon rights of
marital privacy which are constitutionally protected. i

' In a long series of cases this Court has held th
liberties are involved, they may not be abr
that a regulatory statute has some r
proper state purpose.
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State of Connecticut does have statutes, the constitutionality of which is beyond
doubt, which prohibit adultery and fornication, These statutes demonstrateythat
means for achieving the same basic purpose of protecting marital fidelity are
:f'.'::.ilellhlv to Connecticut without the need to “invade the area of protected
freedoms.”

. Finally, it should be said of the Court’s holding today that it in no way interferes
with a State’s proper regulation of sexual Ppromiscuity or misconduct.

Justice HARLAN, eoncurring in the judgment.

I fully agree with the judgment of reversal, but find myself unable to join the
Court’s opinion. The reason is that it seems to me to evince an approach to this case
very much like that taken by my Brothers Black and Stewart in dissent, namely: the
Due Process Clause of the Fourteenth Amendment does not touch this Connecticut
statute unless the enactment is found to violate some right assured by the letter or
penumbra of the Bill of Rights.

In my view, the proper constitutional inquiry in this case is whether this
Connecticut statute infringes the Due Process Clause of the Fourteenth Amend-
ment because the enactment violates basic values “implicit in the eoncept of ordered
liberty,” Palko v Connecticut. For reasons stated at length in my dissenting opinion
in Poe v Ullman, T believe that it does. While the relevant inquiry may be aided by
resort to one or more of the provisions of the Bill of Rights, it is not dependent on
them or any of their radiations. The Due Process Clause of the Fourteenth

Amendment stands, in my opinion, on its own bottom.

While I could not more heartily agree that judicial “self restraint” is an
indispensable ingredient of sound constitutional adjudication, I do submit that the
formula [Justice Black] suggested for achieving it is more hollow than real.
“Specifie” provisions of the Constitution, no less than “due process,” len_d tlllem-
“personal” interpretations by judges whose. constltu_tmna’l’
outlook is simply to keep the Constitution in suppn?sed “tune w1‘th Fhe times.
Judicial self-restraint will be achieved in this area, asn other const:ltu!‘,lonai areas,
only by continual insistence upon respect for the teachi_ngs of lufstc:ry, solid
recognition of the basic values that underlie our society, ’and wise appreciation of the
great roles that the doetrines of federalism and separation of powers have plgyed in
éﬁ;ahlishilm and preserving American freedoms. See Adamson v. California (Mr.

Justice Frankfurter, concurring).

selves as readily to

Justice WaiTe, concurring in the judgment.
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i ;7 Kovaes v C 2 inion of
derive merely from shifting economic arrangements.” Kovacs v Cooper (op

Frankfurter, J.).

The Connecticut anti-contraceptive statute deals I':|l|1_|<|' substan t,iall.y with thlsl
relationship. For it forbids all married persons the right to use hlrthf:cgntl'?.
devices, regardless of whether their use is dictated by :'.nn.e]rlt‘l';ltlun&a 0 amli_\:
planning, health, or indeed even of life itself. [T]he clear u_-ﬂwl of lh(-':-;(-: statute_s. as
enforeed, is to deny disadvantaged citizens of Connecticut, those without e1tjner
adequate knowledge or resources to obtain private counseling, access to medical
assistance and up-to-date information in respect to proper methods of birth [‘O‘ﬂtljul.
In my view, a statute with these effects bears a substantial burden of justifieation
when attacked under the Fourteenth Amendment. [Citing equal protection and
freedom of association cases.]

An examination of the justification offered, however, cannot be avoided by saying
that the Connecticut anti-use statute invades a protected area of privacy and
association or that it demeans the marriage relationship. The nature of the right
invaded is pertinent, to be sure, for statutes regulating sensitive areas of liberty do,
under the cases of this court require “strict scrutiny,” Skinner v Oklahoma, and
“must be viewed in the light of less drastic means for achieving the same basic
purpose.” Shelton v Tucker, 364 U.S. 479, 488. “Where there is a significant
encroaghm-ent upon persqnal. liberty, the State may prevail only upon showing a
subordinating interest which is compelling.” Bates v Little Rock, 361 U.S. 516, 524.
But such_ statutes: if reasonably necessary for the effectuation of a legitimate and
substantial state interest, and not arbitrarv or ca ricious in applicati :

: . 4 I ippheation, are not
invalid under the Due Process Clause.

There is no serious contention that Conneecticut thinks the use of artificial or
extema! methods of contraception immoral or unwise in itself, or that the anti-use
statute is fm:mded upon any policy of promoting population expansion. Rather, tile
statute is Si-J:ld to_sar've the State’s policy against all forms of pre smi-:cl.mu&; or i,llicit
sexual ;e}atlunshlps, be they premarital or extramarital v1n1|m-¢|luil" S
and legitimate legislative goal. ; S-APeriie

Without taking issue with the premise that the fear of conceptio
i s s ' ption oper:

ﬂggerzg:i;;[t' S:E::lhreiatlgnlghms = addnm_n Yo the criminal l""‘-"“'si'linns %izﬁiit?:ui
coencahinby m;:ri ust,. I whu}h’ fail to see how the ban on the use of
sexual relationships. T ﬁed LGUE;ES . 2y way reinforces the State’s ban on illicit
9 b it il ’bellil? nﬂ(‘)t Ing in this record Justifying the Sweeping scope of
U th,at s g etfect on the freL_*rimns of married Persons, and theref;

éprives such persons of liberty without due In-l-,ce;q of la\ire S
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and seizures.” But I think it belittles that Amendment to talk about it as though it
prut_e(.-ts nothing but “privacy.” The average man would very likely not have his
fefrlmgs soothed any more by having his property seized openly than by having it
seized privately and by stealth. He simply wants his property left alone. And a
person can be just as much, if not more, irritated, annoyed and injured by an
unceremonious public arrest by a policeman as he is by a seizure in the privacy of
his office or home.

One of the most effective ways of diluting or expanding a constitutionally
guaranteed right is to substitute for the crucial word or words of a constitutional
guarantee another word or words more or less flexible and more or less restricted
in meaning. “Privacy” is a broad, abstract and ambiguous concept which can easily
be shrunken in meaning but which can also, on the other hand, easily be interpreted
as a constitutional ban against many things other than searches and seizures. I like
my privacy as well as the next one, but I am nevertheless compelled to admit that
government has a right to invade it unless prohibited by some specifie constitutional
provision. For these reasons I cannot agree with the Court’s judgment and the
reasons it gives for holding this Connecticut law unconstitutional.

Our Court eertainly has no machinery with which to take a Gallup Poll. And the
scientifie miracles of this age have not yet produced a gadget which the Court can
use to determine what traditions are rooted in the “[collective] conscience of our
people.” Moreover, one would certainly have to look far beyond the language of the
Ninth Amendment to find that the Framers vested in this Court any such awesome
veto powers over lawmaking, either by the States or by the Congress. Nor does
anything in the history of the Amendment offer any support for such a shocking
doctrine. That Amendment was passed, not to broaden the powers of this Court or
any other department of “the General Government,” but, as every student qf history
knows, to assure the people that the Constitution in all its provisions was intended
to limit the Federal Government to the powers granted expressly or by necessary
fact is perhaps responsible for the peculiar phenomenon that for
a period of a century and a half no serious suggestion was ever ma-de that the Ninth
Amendment, enacted to protect state powers against federal invasion, could be used
as a weapon of federal power to prevent state legislatures from passing laws they
consider appropriate to govern local affairs. Use of any such broad, unl‘)oup[ied
judicial authority would make of this Court’s members a day-to-day constitutional

implication. This

convention.

JusTice Stewagr, whom JUsTICE BLACK joins, dissenting.
As a practical matter, the law is obvinqsly
xt of the present case. As a philosophical

the relationship of marriage should be
individual’s moral, ethical, and

I think this is an uncommonly silly law.
unenforceable, except in the oblique contex
matter, I believe the use of coﬁtracel?tiw:]s in HRRS

» personal and private choice, based upo : 5
ﬁﬁti;'i[mﬂ: beliefs. Asla matter of social policy, I think professlllope:;‘c%lzﬁ%l ca:::i)::
methods of birth control should be available to all, s0 th‘st eac t:)ns:r e
can be meaningfully made. But we are not asked in ttho e;lasI::i i ;:; e
think this law is unwise, or even asinine. We are asked o

United States Constitution. And that I cannot do.
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¢ is state law invalid? The
isi f the Constitution, then, does make I.i“h : T.il.l tl. a5
Ay ight of privacy “created by several fundamen ¢:_ !i‘:,m) ik
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Court says 1t is the ngzi ference, I can find no such ;:-.-nvr.n.I nkh.t n .1 iy s
guarameesl'ltsw%th arllly c?t;her pa-l"t of the Constitution, or in any case
Bill of Rights, in a
decided by this Court.
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nothing in the Constitution said in so many words t[l“]” Th“;tf:::]mlf?tigoz
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manner more correspondent to past l‘l—"'d.llt_\:, many |.1:' 1!'\II : b t BOETT
sion or set of provisions written in the ( unsnum‘.u‘] f“u (' ll_\“ cpyt.ion
reaching process of “interpretation” be thought to refer to contraception.

Charles Black, The Unfinished Business of the H'um-_n r'..lm-r, 46 WasH. L. Rev. 3,
32-33 (1970). Where does the Court find a right of privacy’

Justice Black, the consummate textualist. dissented in Griswold bec.au.se he
could find no right of privacy in the Constitution. But .Ill.rih:'t' [‘)llng]ELH. t;]am'{mg tLT
be interpreting the Bill of Rights guarantees, finds .'l.l'li_.'|'|| of privacy ltnplied ‘h:u
various of the provisions. On other occasions, even Justice Black found such implied
rights, e.g., a right of association inherent in the First Amendment guarantees, and
a right of foreign travel. Further, Justice Black was willing to extend t.he‘ equal
protection mandate of Brown v Board of Education, § 7.02[C)[1 ], to the federal
government as part of Fifth Amendment due

process liberty in Bolling v Sharpe.
Also note Justice Black’s Jjoining of the Fourth and Fifth Amendments to find a
constitutional nexus for the exclusionary rule in Mapp u Ohio, 367 U.S. 643 (1961).

Is this legitimate constitutional interpretation? Could Lochner's right of contract be
Justified as an implication of Article I, § 10’s Contract Clause?
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