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enduring lesson one should draw from Korematsu v. United States, -'1_12_-"] Us
214 (1944). ... A Korematsu-type clagsification, as 1 read the opinions in this
case, will never again survive scrutiny. .

For a classification made to hasten the day when “we are Just one race,"
(Scalia, J., concurring in part and concurring in judgment), .h”“""-"-‘-"‘- lh‘-_l‘”l[‘ﬂd
opinion has dispelled the notion that “strict scrutiny 18 = ‘fatal in fact.
Properly, a majority of the Court ealls for review that is searching, in .nrd.arl to
ferret out classifications in reality malign, but masquerading as benign. The
Court’s once lax review of sex-based classifications demonstrates the need for
such suspicion. See, e.g., Hoyt v. Florida, 368 U.S. 57, 60 (1961} (upholding
women's “privilege"’ of automatic exemption from jury service).

Cloze review also is in order for this further reason [Slome members of
the historically favored race can be hurt by catch-up mechanisms designed to
cope with the lingering effects of entrenched racial subjugation. Court revies
can ensure that preferences are not so large as to trammel unduly upon the
opportunities of others or interfere too harshly with legitimate expectations of
persons in once-preferred groups.

¥

While I would not disturb the programs challenged in this case, and would

leave their improvement to the political branches, 1 see today's decision as one

that allows our precedent to evolve, still to be informed by and responsive to
changing conditions.

Miller v. Johnson
815 1.8, 900, 115 5.Ct. 2476, 132 L.Ed.2d 762 1995

[The report in this case appears infra at p. 1030]

RACIAL GERRYMANDERING AND TH E VOTING RIGHTS ACT

[This Note appears infra at p. 1040, ]

HUNT v. CROMARTIE, 52i U.S. 541 (1999),
appears, infra, at p. 1047.

EASLEY v. CROMARTIE, 532 U.S. 234 (2001)
appears, infra, at p. 1048,

R.ICE v. CAYETANO, 528 US. 495 (2000
appears, infra, at p. 1075,

l'he report in this case
The report in this case

I'he report in this case

Grutter v. Bollinger
639 UL.S. 306, 123 8.Ct, 2325, 156 L.Ed.2d 304 (2003).
Justice 0'Connor delivered the opinion of the
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recent ruling on the use of race in university admissi 5 :
of Cal. v. Bakke, 438 U.S. 265 (1978). . : lons. See Regenis of Univ.

The hallmark of that policy is its focus on academic ability coupled with a
flexible assessment of applicants' talents, experiences, and potential *“to con-
tribute to the learning of those around them.” ... The policy requires admis-
gions officials to evaluate each applicant based on all the information available
in the file, including a personal statement, letters of recommendation, and an
essay describing the ways in which the applicant will contribute to the life and

diu’erﬁily of the Law School.... In reviewing an applicant’s file, admissions
officials must consider the applicant's undergraduate grade point average
(GPA) and Law School Admissions Test (LSAT) score because they are impor-
tant (if imperfect) predictors of academic success in law school. ... The policy }‘“'
stresses that “no applicant should be admitted unless we expect that applicant o
io do well enough to graduate with no serious academic problems.” :] :_
The policy makes clear, however, that even the highest possible score does -r
not guarantee admission. . .. Nor does a low score automatically disqualify an ::h
applicant. ... Rather, the policy requires admissions officials to look beyond :
grades and test scores to other criteria that are important to the Law School's i
educational objectives. . . . So-called * ‘soft’ variables” such as “the enthusiasm »e
of recommenders, the gquality of the undergraduate institution, the gquality of mnl
the applicant’s essay, and the areas and difficulty of undergraduate course i
selection” are all brought to bear in assessing an “applicant’s likely contribu- Lt
tions to the intellectual and social life of the institution.” ... -"l
The policy aspires to “‘achieve that diversity which has the potential to
enrich everyone's education and thus make a law school class stronger than the s gy
sum of its parts.” ... The policy does not restrict the types of diversity cs
contributions eligible for *‘substantial weight”” in the admissions process, but o= is
instead recognizes ‘‘many possible bases for diversity adrlnlssmnﬂ.”‘ ... The =!p
policy does, however, reaffirm the Law School’s longstanding EOEH A ERRTI m
“one particular type of diversity,” that is, “racial and ethnic diversity with ’
special reference to the inclusion of students from groups \_’-'hlﬂh_ have been 11
historically discriminated against, like African—Americans, Hispanics 3"‘# Na-
tive Americans, who without this commitment might tjmt he relpr!aegented in our !
student body in meaningful numbers.” ... By enrolling a © Ci:’[t‘“‘ﬂ mass’ of -.:l
[underrepresented) minority students," the Law School seeks to enszr[ei]_}hmr ,:’
ability to make unique contributions to the character of the Law School.™ ... _
el
g i

B

Petitioner Barbara Grutter is a white Michigan resident who ap:phed tnTtli:e
Law School in 1996 with a 3.8 grade point average and 161 LSAT s‘:-:-li-e. [ine]
Law School [eventually] rejected her application [and she sued] ... 13?;13.;.11 Ef‘
that respondents discriminated against her on tlhfe basis u.::t‘ race tfni ;éi o
the Fourteenth Amendment; Title V1 gi the Civil Rights Act o b
US.C. § 2000d; and . .. 42 U.S.C. § 1981 \

Petitioner further alleged that her application was rmﬁmiﬂhﬁu]ﬁiiz
Law School uses race as a “‘predominant” factor, giving app :-‘m;ldmissiun o
to certain minority groups 'a significantly greater Ichamce of :
students with similar credentials from disfavored racial groups. .- -

conducted] a bench trial on the extent to which
hool's admissions decisions, and whether the

... The District Court ... C
race was a factor in the Law SC
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Law School’s consideration of race in admissions decisions constituted a race
bazed double standard.

... |The] Director of Admissions .. at he d
staff to admit a particular percentage or number of nnnnrn__'r students, but
rather to consider an applicant’s race along with all other factors. [Hel
testified that at the height of the admissions season, he would frequently
consult the so-called “daily reports” that kept track of the racial and ethnic
composition of the class (along with other information such as residency status
and gender) ... to ensure that a critical mass of underrepresented minority
students would be reached so as to realize the educational benefits of a diverse
student body.... [He] stressed, however, that he did not seek to admit any
particular number or percentage of underrepresented minority students.

testified that he did not direct his

[A successor] Director of Admissions ... testified that * ‘critical mass'"
means ** ‘meaningful numbers” " or * ‘meaningful representation,” ' which she
understood to mean a number that encourages underrepresented minority
students to participate in the classroom and not feel isolated |She| stated
there is no number, percentage, or range of numbers or percentages that
constitute critical mass [and] that she must consider the race of applicants
because a critical mass of underrepresented minority students could not be
enrolled if admissions decisions were based primarily on undergraduate GPAs
and LSAT scores. . . .

The ... Dean of the Law School indicated that critical mass means
numbers such that underrepresented minority students do not feel isolated or
like spokesperzons for their race, In some cases, [he testified,] an appli

cant's race may play no role, while in others it may be a * ‘determinative’
factor. ... -

Fn an attempt to quantify the extent to which the Law School actually
considers race in making admissions decisions. the parties introduced volumi-

nous r:v:ilde.ﬁce at trial. [Pletitioner's expert . . . generated and analvzed “admis-
sions grids” for e 1895-2000 . .. show[ing] the number of applicants and the
number of admittees for all combinations of GPAs and LSAT SCOTeSs He

concluded i.ha_t membership in certain minority groups *‘is an extremely
stl.'nngz factor in the decision for acceptance,” ' and that applicants r'rl.uh these
rminority groups ' ‘are given an extremely large allowance for u:ll.m-'-ainn' " a8
compared to applicants who are members of nonfavored m‘nup:"ﬂ.. [Hel

on 'Ed, h i er l-hat AR TN o 4] "li ] (i ol W Il.{:ﬂ.]! -
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[Tlhe Law School’s expert ... focused on the

- : wredicted effect of eli .
ing race as a factor in the Law School I effect of eliminat

: 8 admission process [and co
ks sess neluded that]
a race-blind admissions system would have a ** ‘very dramatic.' negative effect

on underrepresented minority admissi

3 S8lons. .. . He testified that in 2 B
: _ aan : : wat 1n 2000, 35
i:-h;:nl?f; ::'E u‘:den:p:\:sen&d minority applicants were admitted [and] predicted
e el E:Ire o G‘ﬂgsderqd. only ll_fl percent of those applicants would have
rdion mmpnm;f;;:: ::Lw?z:;m. underrepresented minority students

nt o ¥ il lage ; :
actual figure of 14.5 percent. - SHErNg class in 2000 instead SEHN
In the end, the District Cg
as a factor in admissions decisic

urt concluded that the
ms was unlawfiu]

Law School’s use of race
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Sitting en banc, the Court of Appeals reversed(, four judges dissenting.]

We granted c:vrﬂm'uri ... to resolve the disagreement among the Courts of
Appeals on a question of national importance: Whether diversity is a compelling
interest that can justify the narrowly tailored use of race in selecting applicants
{or admission to public universities. . ..

11
A

We last addressed the use of race in public higher education over 25 years
ago. In the landmark Bakke case, we reviewed a racial get-aside program that
reserved 16 out of 100 seats in a medical school elass for members of certain
minority groups. 438 U.S. 265 (1978).... The only holding for the Court in
Bakke was that a “State has a substantial interest that legitimately may be
served by a properly devised admissions program involving the competitive
consideration of race and ethnic origin.” ... Thus, we reversed that part of the
lower court’s judgment that enjoined the university “from any consideration of
the race of any applicant.” . ..

Since this Court's splintered decision in Bakke, Justice Powell's opinion
announcing the judgment of the Court has served as the touchstone for
constitutional analysis of race-conscious admissions policies. Public and private
universities across the Nation have modeled their own admissions programs on
Justice Powell's views on permissible race-conscious policies. ... We therefore
discuss Justice Powell's opinion in some detail.

_ In Justice Powell’s view, when governmental decisions “touch upon an
individual’s race or ethnic background, he is entitled to a judicial determination
that the burden he is asked to bear on that basis is precisely tailored to serve a
compelling governmental interest.” ... Under this exacting standard, only one
of the interests nsserted by the university survived Justice Powell's scrutiny,

First. Justice Powell rejected an interest in “ ‘reducing the historic deficit
of traditionally disfavored ‘minorities in medical schools and in the medulzaj
profession’ "as an unlawful interest in racial hal:%nci!'ugl...._ Second, Justice
Powell rejected an interest in remedying societal discrimination because su.ch
measures would risk placing unnecessary burdens on innocent third pamciirj
“who bear no responsibility for whatever harm th-.::rheneﬁ::grms of the ;pe 1
admissions program are thought to have suffered.” ... T hird, .]uarzllzlze Ecrc\t-:'_e
rejected an interest in “‘increasing the number of physicians who will practice
in communities currently underserved,” concluding that even if such an inter-
est could be compelling in some circumstances the program under review was

not “‘geared to promote that goal.” . |
Justice Powell approved the university's use of race tu.ir _t":rt}l"mr_ on grﬂoal;i
interest: “the attainment of a diverse student body ith the imp

proviso that “constitutional limitations protecting !ﬂd}‘“dﬁf"’ "‘Eg“ ﬁrgﬁﬂﬁf
disregarded,” Justice Powell mundEd[ his analysis in the aca em e
that “long has been viewed as a specia concern 0 ehiin B s
Justice PEIWI:"“ emphasized that nothing less than thEh pgt;un;[fuﬁ::;gd:f
pends upon leaders trained through wrido:expneiie’ SO [Hszﬂ:in the “right
students as diverse as this Nation of many peoples. " .. h 5 bustixchange of
to select those students who will contribute the most tc:"t iﬂil;ﬁuﬂ nt importance
ideas’ " a university seeks “‘to achieve a goal that 15 0 pa it
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Both ‘‘tradition and experience lend

i fulfillment of its mission.” . . nee
B ke diversity is substantial” ..

support to the view that the contribution of

Justice Powell was, however, careful to emphasize that in his view race “is
only one element in a range of factors a university }‘H‘ﬂpﬂ'l;f’ may consider in
attaining the goal of a heterogeneous student body.” ... For -Ju_:;tlm Powaell,
““[{]t is not an interest in simple ethnic diversity, in which a specified percent-
age of the student body is in effect guaranteed to be members of ﬁE‘..ll?.'l;'lEﬂ ethnic
groups,” that can justify the use of race.... Rather, “[tlhe diversity that
furthers a compelling state interest encompasses a far broader array of qualifi-
eations and characteristice of which racial or ethnic origin is but a single
though important element.” . ..

... [Flor the reasons set out below, today we endorse Justice Powell's view
that student body diversity is a compelling state interest that can justify the
use of race in university admissions,

B

. .. Because the Fourteenth Amendment “‘protect(s| persons, not groups,”
all *governmental action based on race—a group classification long recognized
as in most circumstances irrelevant and therefore prohibited—should be sub.
Jected to detailed judicial inquiry to ensure that the personal right to equal
protection of the laws has not been infri nged.” Adarand Constructors, Inc. v
Pea, 515 U.S. 200, 227 (1995) {emphasis in original ...},

We have held that all racial classifications imposed by government “must
be analyzed by a reviewing court under strict scrutiny.” ... This means that
such classifications are constitutional only if they are narrowly tailored to
J_."url:her El:}_mpelling governmental interests. “‘Absent searching iu;ﬁciﬂl inguiry
into the justification for such race-hased measures,” we have no way to
d:eterminel what “‘classifications are ‘benign’ or ‘remedial’ and what classifica-
tions are in fact motivated by illegitimate notions of racial inferiority or simple
racial pﬂhtlcfi.'_‘ R_:'chmmrcf v. J. A Croson Co., 488 U.S. 469, 493 (1989
(plurality opinion). We apply strict scrutiny to all racial classifications to
: smoke uult‘ illegitimate uszez of race by assuring that [government] is pursu-
ing a goal important enough to warrant use of a highly suspect tool."

Strict serutiny is not “strict in theory, but fatal in fact." Adarand
fﬂglthcrugh all go_vemmm]tal uses of race are subject to strict scrﬁti::n- not all are
Fvahdated by it. . - When race-based action is necessary to furt h_u;* a compel-
g governmental interest, such action does not violate the constitutional

guarantee of equal protection s o T . x
also satisfied, P 80 long as the narrow-tailoring requirement is

Cao iewi
Fas Eiﬁ:;;:ﬂgl:eélsﬂwhen reviewing rau.‘.e-hﬂ_:ied governmental action under the
o D wse. ... Not every decision influenced by race is equally
e in; J:.;:E ?;r;ci;:crutllay ;ls designed to provide a framework for careful-
armin ortance and the sincerityv of
m ¥ of the reasons advanced by the
ke I & advanc ¥ L
g0 mental decisionmaker for the use of race in that particular context.

A

Wi,th these principl&:‘:s in mind, we turn to
School’s use of race is justified by a compe
assert only one justification for their use

0 the question whether the Law
lling state interest [ Rlespondents
of race in the admissions process:
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phtaining “‘the educational benefits that flow from a diverse student body."
In '“'h'f'r words, the Law School asks us to recognize, in the context of hlgher
education, a compelling state interest in student body diversity,

[Slome language in [our affirmative-action cases decided since Bakke]
might be read to suggest that remedying past discrimination is the only
permissible justification for race-based governmental action.... But we have
never held that... . Today, we hold that the Law School has a compelling
interest in attaining a diverse student body.

The Law School’s educational judgment that such diversity is essential to
its ertumtiupul miggion is one to which we defer. The Law School’s assessment
that diversity will, in fact, yield educational benefits is substantiated by
respondents and their amici. Our scrutiny of the interest azserted by the Law
School is no less strict for taking into account complex educational judgments
in an area that lies primarily within the expertise of the university. Our holding
today is in keeping with our tradition of giving a degree of deference to a
university’s academic decisions, within constitutionally prescribed limits. ...

We have long recognized that, given the important purpose of public
education and the expansive freedoms of speech and thought associated with
the university environment, universities occupy a special niche in our constitu-
tional tradition. ... In announcing the principle of student body diversity as a
compelling state interest, Justice Powell invoked our cases recognizing a
constitutional dimension, grounded in the First Amendment, of educational
autonomy: “The freedom of a university to make its own judgments as to
education includes the selection of its student body.” Bakke ... . From this
premise, Justice Powell reasoned that by claiming “the right to select those
students who will contribute the most to the ‘robust exchange of idqas,' a
university ‘seek(s] to achieve a goal that is of paramount importance in the
fulfillment of its mission.’ " Our conclusion that the Law School has a
compelling interest in a diverse student body is informed by our view that
attaining a diverse student body is at the heart of the Law Schuo:lﬁ propar
institutional mission, and that ‘good faith® on the part of a university 15
‘presumed’ absent ‘a showing to the contrary.” " ...

As part of its goal of “assembling a class that is both excel[frtwnal'ly
scademically qualified and broadly diverse,” the Law School ?M’k" to tiaprall b
‘eritical mass’ of minority students.” The Lew School's interee: '8 put
simply “to assure within its student body some t?EFIE:iQF:TEEZEESE of a

ienlar group merely because of its race or SLULC B 8
Pf;;nian ul'g;:wf_llll. J.). That would amount to outright rﬂ‘-:la! halan:m[fv’s “lr:.lu:;;
is patently unconstitutional. ... Rather, the Law School's mnuePd,O m—'ty 7
mass is defined by reference to the educational benefits that diversi

designed to produce. . . od. the Law

These benefits are substantial. As the District e emphgf-'ﬂze", h.l:ia atu
School's admissions policy promotes “opose-racial under.*sl.ﬁt ing, derzfand
break down racial stereotypes, and “enables |5t“d‘3__1"{t5i to t.erdu]l’l dable,”
persons of different races.” .- These benefits are @PDMtdﬂn' a!:r’ more
because “classroom discussion is livelier, more SP"'IL?::iWLHn E:::f possible
enlightening and interesting’” when the students have “the Bt

variety of backgrounds.”’ . . . : :
! ! i ing int t is further bolstered by its
The Law School's claim of a compelling interes e e s

] : - fits that
amici, who point to the educational ’_3“59 : i idence at
diversity. In ﬂ dition to the expert siudies and reports entered into evid

: : nin
trial. numerous studies show that Et“dm?t hﬂd‘? it pgi?.r!:?::iri:?éamg
outeomes. and “better prepares students for an increasingly
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and society, and better prepares them as pl'qi‘e-“»ﬁit.‘rnlﬂlﬁ-:'_ l'_lrml" for ‘ierBEul'm
FEducational Research Association et al. as An{:c-r L’,_m-m:'. 3; see, ;RI:. 'dl wen
& D. Bok, The Shape of the River (1998); Diversity H‘_Lﬂil:fng!;l - .;:; er;;}m}
the Impact of Affirmative Action (G. IDrfu:ld & M. Kurlaen il 5'.: . 1)
Compelling Interest: Examining the Evidence on Racial Dynamics in Co eges
and Universities (M. Chang, D. Witt, J. Jones, & K. Hakuta eds. 2003)

These benefits are not theoretical but real, as _:71:1,inr .T"um-ricun businesses
have made clear that the skills needed in tm'lﬂ_'r":f increasingly global market-
place can only be developed through exposure to widely {_1“‘!‘1'?’1‘ people, cultures,
ideas, and viewpoints. Brief for 3M et al. as Amici Curiae 5; Brief for General
Motors Corp. as Amicus Curiae 3—4. What is more, high-ranking retired ulTi::e_rs
and ecivilian leaders of the United States military assert that, “Iblased on [their]
decades of experience,”” a “‘highly qualified, racially diverse officer corps ... is
essential to the military’s ability to fulfill its principle mission to provide
national security.”” ... The primary sources for the Nation's officer corps are
the service academies and the Reserve Officers Training Corps (ROTC), the
latter comprising students already admitted to participating colleges and uni-
versities. ... At present, “‘the military cannot achieve an officer corps that is
both highly qualified and racially diverse unless the service academies and the
ROTC used limited race-conscious recruiting and admissions policies.” Ibid.
(emphasis in original). To fulfill its mission, the military “must be selective in
admissions for training and education for the officer corps, and it must train
and educate a highly qualified, racially diverse officer corps in a racially diverse
setting.” ... (emphasis in original). We agree that *‘[i]t requires only a small
step from this analysis to conclude that our country’s other most selective
institutions must remain both diverse and selective." Ibid.

We have repeatedly acknowledged the overriding importance of preparing
students for work and citizenship, describing education as pivotal to “sustain-
ing our political and cultural heritage” with a fundamental role in maintaining
the fabric of society. Plyler v. Doe, 457 U.S, 202, 221 (1982). This Court has
long recognized that “education . .. is the very foundation of good citizenship.”
_Err'ﬂu_rrlr, v. Board of Education, 347 U.S. 483, 493 (1954). For this reason, the
dlffuakqn of knowledge and opportunity through public institutions of higher
education must be accessible to all individuals regardless of race or ethnicity.
The United States, as amicus curige, affirms that “lelnsuring that puhi;ﬂ
mstitutions are open and available to all segments of American society. includ-
ing people of all races and ethnicities, represents a paramount government
nhjec’t._we. " ... And, “[n]owhere is the importance of such openness more acute
than in the context of higher education.” . . Effective participation by mem-
bers of all racial and ethnic groups in the civic life of our Nation is essential if
the dream of one Nation, indivisible, is to be realized.

Moreover, universities, and in particular, law schools represe e train-
ing ground for a large number of our Nation’s leaders L' f;g,:,-;::;:itit;,mﬁ;
Eiogrees .Dll:m]p}"ruugh]_‘}' half the state governorships, more than halt: tho seats
1:;1'1 el i &Enate’. and more than a third of the seats in the United
otates Hml_se of REF""“_S-EﬂtﬂtWES- ... The pattern is even more striking when it
comes to h.nghl;.r selective law schools. A handful of thons achools accounts for 25
of the 100 United States Senators, 74 United States ':'fll:lrtﬂ ”". A Is judges
and nearly 200 of the more than 600 United States !:]iitrl;:t [‘u‘-t:]!'rl}t::.t:‘liﬁs :

In order to cultivate a set of leaders with legitimacy in the eves of the

citizenry, it is necessary that the path t shi '
and qualified individuals of ovepﬂ P Mameas

_ ry race and ethnicity, Al
y. All members of our
heterogeneous society must have confidence in the openness and integrity of
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the educational institutions that provide this training. [L]aw schools “cannot
be effective in isolation from the individuals and institutions with which the
law interacts.”” See Swealt v. Painter. ... Access to legal education (and thus
the legal profession) must be inclusive of talented and qualified individuals of
gvery race and ethnicity, so that all members of our heterogeneous society may
participate in the educational institutions that provide the training and edu-
cation necessary to succeed in America.

The Law School does not premise its need for critical mass on ““any belief
that minorty students always (or even consistently) express some characteris-
tic minority viewpoint on any issue.” ... To the contrary, diminishing the force
of such stereotypes is both a crucial part of the Law School's mission, and one
that it eannot accomplish with only token numbers of minority students. Just
s growing up in a particular region or having particular professional experi-
ences is likely to affect an individual's views, so too is one's own, unigue
experience of being a racial minority in a society, like our own, in which race
unfortunately still matters. The Law School has determined, based on its
experience and expertise, that a “critical mass" of underrepresented minorities
is necessary to further its compelling interest in securing the educational
benefits of a diverse student body.

B
Even when drawing racial distinctions is permissible to further a
compelling state interest, ... "... the means chosen to accomplish the [govern-

ment's) asserted purpose must be specifically and narrowly framed to accom-
plish that purpose.”

. [TThe narrow-tailoring inquiry ... must be t:alibramd_t-:: fit th:_z diﬁt.im_:t
jssues raised by the use of race to achieve student body diversity in public

- " r £ > (13

higher education. Contrary to Justice Kennedy's assertions, we do not aban-
don[] strict scrutiny.” Rather, we adhere to Adarand's tem_:hlng that It.he
very purpose of strict scrutiny '« to take such “relevant differences mnto
account.”

We find that the Law School’s admissions program bears the hallp:ml'k_s of
a narrowly tailored plan. As Justice Powell made c!ear in Bakke, truly mde'h;]
alized mr.l,-sidrrmiun demands that race be uszed in a flexible, n:mmec{)wmc ;
way. It follows that universities cannot establish quotas for members O
embers of those groups on separate .E.dl:lllSElLI‘I‘IS
tracks Nor can universities insulate appliunnt.s_w'!lm helnng'_t.ﬁl cert-il_rsﬁra‘.::;lz!
or ethnic groups from the competition for ai_jlmssu_:m. 9 Lm}er:; i 3, Lhel
however, consider race or ethnicity more flexibly as a “plus  1ac T
context of individualized consideration of each and every appheant. . ..

We are satisfied that the Law School's admissions pmgrir:; g:p;:;
Harvard plan described by Justice inel}, dnes_nnt uperatelas E;:é n{:mber 5
proportion of opportunities are “reserved exclusively

: T st be
" o s i mhber or percentage which mus
R ok TOPOC R _and “insulate the individual from

certain racial groups or put m

attained, or which cannot be e:ﬂ:".**?d*‘-d- L bl Baate s o in contrast,
comparison with all other candida he ava
“a permissible goal n:-quu'!:‘l.-‘nl on
range demarcated by the goal itself,” -«

tes for t ntr:
Iy a gnmlﬁi"ﬂith affort ... to come within a

and permits consideration of race as a
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“plus” factor in any given case while still ensuring that each candidate

“‘compete|s] with all other qualified applicants,”

The Law School's goal of attaining a critical mass of underrepresented
minority students does not transform its program into a quota. f:"h“ the Hﬂf\:ﬂrd
plan described by Justice Powell recognized, there is of course 5 some rulg[mm
ship between numbers and achieving the benefits to be derived from a diverse
student body, and between numbers and providing a reasonable environment
for those students admitted.” ... “[Slome attention to numbers,” without
more, does not transform a flexible admissions system into a rigid quota. ..
MNor, as Justice Kennedy posits, does the Law School’s consultation of the
“daily reports,’ “which keep track of the racial and ethnic composition of the
class (az well as of residency and gender), “‘suggest || there was no further
attempt at individual review save for race itself”" during the final stages of the
admissions process. To the contrary, the Law School's admissions officers
testified without contradiction that they never gave race any more or less
weight based on the information contained in these reports Moreover, os
Justice Kennedy concedes, between 1993 and 2000, the number of African-
American, Latino, and Native—American students in each class at the Law
School varied from 13.5 to 20.1 percent, a range inconsistent with a quota.

The Chief Justice believes that the Law School's policy conceals an attempt
to achieve racial balancing, and cites admissions data to contend that the Law
School discriminates among different groups within the critical mass. But, as
the Chief Justice concedes, the number of underrepresented minority students
who ultimately enroll in the Law School differs substantially from their
representation in the applicant pool and varies considerably for each group
from year to year. . .. \

That a race-conscious admissions program does not operate as a quota does
not, by itself, satiafy the requirement of individualized consideration .

Here,_ the !..uw Sch_mg] engages in a highly individualized, holistie review of
ea_ch applmulnt s file, giving serious consideration to all the ways an applicant
might contribute to a diverse educational environment. The Law School affords
thm mdlw:_‘luahzed consideration to applicants of all races There is no policy
either .ffe: Jure or de .f-':::c-{u.lnf automatic acceptance or r'|.~_]'1.'1_'t ion based on any
ﬁnglgq;?f‘t variahle, L:nl:‘ke the program at issue in Graiz v. Bollinger, !5"!51
L .JHEE-},] the Law School awards no mechanical, predetermined diversi-
¥ Onuses ]_’Jﬂ,!fl?d on race or ethnicity. See [Gratzl idistinguishing a race-
::Emfmus ﬂﬂ]‘nlﬂﬂlﬂl‘lb‘- program that automatically awards 20 pnilntﬂ based on
iha: ar;-}rmsitn Liﬂl—li-::'imrdl F’.].“_“.' which considered race but “did not contemplate
e 4 arac r:n:-:tml automatically ensured a specific and identifiable
i ribution to a university’s diversity''). Like the Harvard pl the Law

C ':I'“l B {idr“_'&“ﬂ'“ﬂ policy “is flexible enough to consider ¢ H‘ inerct ol
of diversity in light of the partictlar qualificatinns der all pertinent elements
ildlilications of each applicant, and to

place them on the same footing for cone: i i
S TR i weight.g consideration, although not necessarily

We also find that all f

! : actors that mav o . :
P s : : : ay contribute to student body
Eion:mt} Tmnn:lca{?mgﬂﬂl}_ Enrl.‘slde‘n‘d_ilEl]ng&iriﬂ race in ﬂdn:-tﬁ_.ﬂ-“m deci:
deemed Iualit‘a:l I;ai_:ntﬁprebmfmd minority students admitted have been
Studentsq ;:roth f{ﬁiﬂwun of our Nation's st ruggle with racial i:;.t -Llill'lﬂ such
Law School's ijSiu;l a};dﬁe:qﬂrirﬁtﬁwwnwf vl i“‘?"*l'?ﬂm'ﬂ.m the
criteria that ignore those experiences. ¢ admitted in meaningful numbers on
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Tha Law ht’i'um_l Hin!'.-_i not, however, limit in any way the broad range of
qualities and experiences that may be considered waluable contributions to
student body diversity

What is more, the Law School actually gives substantial weight to diversity
factors besides race, The Law School frequently accepts nonminority applicants
with grades and test scores lower than underrepresented minority applicants
fand other nonminority applicants) who are rejectad. ... This shows that the
Law School seriously weighs many other diversity factors besides race that can
make a real and dispositive difference for nonminority applicants as well. By
this flexible approach, the Law School sufficiently takes into account, in
practice as well as in theory, a wide variety of characteristics besides race and
ethnicity that contribute to a diverse student body. . ..

Petitioner and the United States argue that the Law School's plan is not
narrowly tailored because race-neutral means exist to obtain the educational
benefits of student body diversity that the Law School secks. We disagree.
Narrow tailoring does not require exhaustion of every conceivable race-neutral
alternative, Nor does it require a university to choose between maintaining a
reputation for excellence or fulfilling a commitment to provide educational
opportunities to members of all racial groups.... Narrow tailoring does,
however, require serious, good faith consideration of workable race-neutral
alternatives that will achieve the diversity the university seeks. ...

We agree with the Court of Appeals that the Law School sufficiently
considered workable race-neutral alternatives. The District Court took the Law
School to task for failing to o nsider race-neutral alternatives such as “‘using a
lottery system™ or ‘‘decreasing the emphasis for all applicants on undergradu-
ate GPA and LSAT scores.” ... But these alternatives would require a
dramatic sacrifice of diversity, the academic guality of all admitted students, or
both,

The Law School’s current admissions program considers race as one factor
among many, in an effort to assemble a student body that is .dj\."E:rEe in ways
broader than race. Because a lottery would make that kind of nuanced
judgment impossible, it would effect ively sacrifice all other educational values,
not to mention every other kind of diversity. So too with the suggestion that
the Law School simply lower admissions standards for all students, a drastic
remedy that would require the Law School to become a mucl:] :::hl'ferent
institution and sacrifice a vital component of 1ts educational mission. The
United States advocates *‘percentage plans,” reugantly_ adopted by pubh{;: ulnd_er-
graduate institutions in Texas, Florida, and (!ahfr:-rrlna to gua!_'ant-n?e a lln_!leﬂf_iln
to all students above a certain class-rank threshold in every high school in ig
State. ... The United States does not, however, explain how such plans cou .
work for graduate and professional schools. Moreover, eI:.ren asm:im:::ﬁl SI:.'I;E
plans are race-neutral, they may preclude the university from n&:rn tﬁa - i;‘. s
individualized assessments necessary o swanblo StudEﬂtI:J'D I?: iversit:
s racillydiverse, bt civerse ko ll 1 RIS o Sor i
We are satisfied that the Law School adequatel : :
ﬂ;mmati,:; currently capable of producing a l:.:rlt:ll::ﬂ] r[na.ss;.. -.-.-'1I;l'n:|ui:r f?;ﬁ;nﬁfﬂ;;
Law School to abandon the academic selectivity that is the corners

educational mission.

(] - .. tl
. School's admissions program does no
I_,z:{r group]. Because the Law School cnrlmld:?rs
d does) select nonminority

We are satisfied that the L
[unduly harm members of any racial groupl. €
“all pertinent elements of diversity,” it can
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enhance student body diversity over

i ) ter potential to .
applicants who have greater po As Justice Powell recognised in

underrepresented minority applicants. ... zed in
Bakke, so long as a race-conscious admissions program uses race as a E]u;
factor in the context of individualized consideration, a h-,rr.-t'lt'd applicant “will
not have been foreclosed from all consideration for that seat ::1r!1p]1.r jbﬂcuuse he
was not the right color or had the wrong surname His qualifications wpuld
have been weighed fairly and competitively, and he would hm-l.*”m} basis to
complain of unequal treatment under the Fourteenth Amendment.

... [Rlace-conscious admissions policies must be limited in time. This
requirement reflects that racial classifications, however compelling their goals,
are potentially so dangerous that they may be employed no more broadly than
the interest demands.... The Law School, too, concedes that all *‘race-con-
scious programs must have reasonable durational limits.™

In the context of higher education, the durational requirement can be met
by sunset provisions in race-conscious admissions policies and periodic reviews
to determine whether racial preferences are still necessary to achieve student
body diversity. Universities in California, Florida, and Washington State, where
racial preferences in admissions are prohibited by state law, are currently
engaged in experimenting with a wide variety of alternative approaches. Uni-
versities in other States can and should draw on the most promising aspects of
these race-neutral alternatives as they develop.

The reguirement that all race-conscious admissions programs have a
termination point “assure(s] all citizens that the deviation from the norm of
equal treatment of all racial and ethnic groups is a temporary matter, a
measure taken in the service of the goal of equality itself."” Richmond v. J. A.
Croson Co., . . . . ;

We take the Law School at its word that it would “like nothing better than
to ﬁr}d_ﬂ race-neutral admissions formula™ and will terminate its roce-consEOUs
axirn%ssmns program as soon as practicable. ... It has been 25 vears since
Juance_ P::mrlr:ll first approved the use of race to further an interest in student
body djvermty_ in the context of public higher education. Since that time. the
purn'ber of minority applicants with high grades and test scores has in:lif‘ﬂd
increased. ... We expect that 25 vears from now ‘ .
will no longer be necessary to further the interest

.- The judgment . . . is affirmed,

the use of racial preferences
st approved today.

Justice Ginsburg, with whom Justice Breyer joins, concurring.

'fI';I;:t C;urt £ lZ;ESEI“".'ES that “(ilt has been 25 years since Justice Powell
diversity inpfhrz cuntezft EF‘;L?JI'ME? I:U f'l-lgthvr o, Inereat in s
: 1¢ Migher education.” For at least part of that
imin, huw;t;iz the law could not fairly be described as “set Ile;rj{-" and &
prﬁ qz?ish:d 1%I?I[mtmr:n: f:wf:rﬂ_v race-conscious admissions mn.;iﬁ-. have been
declared public u::atls-en;eh " was only 25 years before Bakke that this Court
prolonged resistance, G}*i;ﬁiﬁgatmndunmmlim““nn!' a declaration that, after

. an end to ? ; : .
the legacy of centuries of S ) a law enforced racial caste system, itsell

It i .
is well documented that consclous and unconscious race bias, even rank

€, remain alive in our land, impeding re

discrimination based on rae

alization of
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gur highest values and ideals. ... As o public educati

3000-2001 show that 71.6% of .-’hf'rivan—f'v.mlririuan chi!d?'::r:;niﬂ';g ‘{;—r utgll?liﬁears-
ic children attended a school in which minorities made up a rﬁﬁjﬂrit}' l]fp:;\lla
student body. ... And schools in predominantly minority communities lag far
behind others measured by the educational resources available to them. ...

... [1lt remains the current reality that many minority students encounter
markedly inadequate and unequal educational opportunities. Despite these
inequalities, some minority students are able to meet the high threshold
requirements set for admission to the country’s finest undergraduate and
graduate educational institutions. As lower school education in minority com-
munities improves, an increase in the number of such students may be
anticipated. From today’s vantage point, one may hope, but not firmly forecast,
that over the next generation's span, progress toward nondiscrimination and
genuinely equal opportunity will make it safe to sunset affirmative action.

Chief Justice Rehnquist, with whom Justice Scalia, Justice Kenne-
dy, and Justice Thomas join, dissenting.

.. 1 do not believe that the University of Michigan Law School’s . ..
means are narrowly tailored to the interest it asserts. The Law School claims it
must take the steps it does to achieve a ™ ‘critical mass’ * of underrepresented
minority students But its actual program bears no relation to this asserted
goal. Stripped of its “critical mass’ veil, the Law School’s program is revealed
as a naked effort to achieve racial balancing.

" Dur cases establish that ... respondents must demonstrate that their
methods of using race ** *fit" " a compelling state interest “with greater preci-
sion than any alternative means.”

Although the Court recites the language of our sirict serutiny analysis, its
application of that review is u nprecedented in its deference.

In practice, the Law School’s program bears little or no relation to its
asserted goal of achieving “eritical mass.” Respondents explain that thF Lq?w
School seeks to accumulate a “‘eritical mass’" of each u:\dempresu,nted minority
group.... But the record demonstrates t_ha_t the Law School’s admlssmgs
practices with respect Lo these groups differ t_:ll_'amal;lcali?: and cannot be
defended under any consistent use of the term *‘critical mass.

From 1995 through 2000, the Law School udm_itted between 1,130 nn?
1.910 students. Of those, between 13 and 19 were Native American, between g

and 108 were African-Americans, and between 4T.’3.'nd 56 were Hiap_anic.;f t-htz
Law School is admitting between 91 and 108 African-Americans in OF er
ican students from

achieve “critical mass,” thereby preventing Jﬂlsl'rwan::'funnn g e
feeling “isolated or like spokespersons for their race,” one WE, iyl ata
number of the same order of magnitude wm:l:d be ﬂ%FEb_Tﬂl‘ji.f s
same purpose for Hispanics and Native Americans. Similarly, Eﬂ;::‘lﬂ et
Native American applicants admitted in a given year matriculate, aly
how can this possibly cons itute a

record demonstrates is not at all the case, 7
“critical * of Native Americans in a class of over aa0 studEfltﬁr In U“‘-.Ier
critical mass  of Natl & Law School’s explanation

c- ior &l i h
fi i dmission to be consistent with t i Wit
G?r'fh!-'st'l]c:jwmfr'? -:nn:u would have to believe that the objectives of "rmm:.

BEIR - s are achieved with only half the number ©

mass” offered by respondent A i Jita
Hiﬂpﬂn'lzﬂ and nﬁu-sixim the number of Native Americans as compars
African-Americans. But respon

dents offer no race-specific reasons for such
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they simply emphasize the importance of achieving “criti-

disparities, Instead, . ; :
5 lanation of why that concept is apphied differently

cal mass,” without any exp
among the three underrepresented minority groups.

These different numbers, moreover, come only as a result of substantially
different treatment among the three underrepresented minn_ril.;,-_ Eroups, as is
apparent in an example offered by the Law School and highlighted by the
Court: The school asserts that it “frequently accepts nonminority applicants
with grades and test scores lower than underrepresented minority applicants
{and other nonminority applicants) who are rejected.” Specifically, the Law
Sechool states that **[glixty-nine minority applicants were rejected between 1985
and 2000 with at least a 3.5 [Grade Point Average (GPA)] and a [score of] 159
or higher on the [Law School Admissions Test (LSAT)]" while a number of
Caucasian and Asian-American applicants with similar or lower scores wers
admitted. . ..

Review of the record reveals only 67 such individuals|, of whom] 56 were
Hispanie, while only 6 were African-American, and only 5 were Native Ameri-
can. This discrepancy reflects a consistent practice. For example, in 2000, 12
Hispanics who scored between a 159-160 on the LSAT and earned a GPA of
3.00 or higher applied for admission and only 2 were admitted Meanwhile,
12 African-Americans in the same range of qualifications applied for admission
and all 12 were admitted.... Likewise, that same year, 16 Hispanics who
scored between a 151-153 on the LSAT and earned a 3.00 or higher applied for
admission and only 1 of those applicants was admitted Twenty-three
i;l;lﬂﬂr'}’ qualified African-Americans applied for admission and 14 were admit-

These statistics have a significant bearing on petitioner's case. Respon-
dents have never offered any race-specific arguments explaining why signifi-
cantly more individuals from one underrepresented minority group are needed
in order to achieve “critical mass” or further student body diversity. They
Eertmnly have not explained why Hispanics, who thev have snid :m: umnn;:

thﬂ_ groups most isolated by racial barriers in our country.” should have their
afimls-slcm r:_a.ppeu:l InuL in this manner. . [Tlhe Law School's disparate admis-
sions practices with respect to these minority groups demonstrate that its
alleged goal of “critical mass” is simply a sham Surely I»-lr'u:t sorutiny
cannot permit these sort of disparities without my L !

Only when the “critical mass’

for these numbers emerge . . . .

at least some explanation.
label is discarded does a likely explanation

]_IT]he correlation between the percent

?}TE ﬂ;ﬁﬁmﬁlﬁ-mﬁmﬂ;ﬂr the three minority groups and the percentage of
icants who are members of these s i

: plics 5 se same groups is far too

E::::;?g Iz,nmh?thdllsnllased as merely the result of the school pi!."ing " some

Froitn I'E numbers.” ... [Flrom 1995 through 2000 the percentage of

Pphicants who were members of these minority groups closely

tracked the percentage of indivi 53 .
from the same gruupsf viduals in the school’s applicant pool who were

age of the Law School's pool of

For example, in 1995 when 9.7% of

1 : D, e 9.7% of the applicant S .
??;rlgflzhfz% ]?car nt:IE it CE"_lEL"_ was :Kf‘ri;~;1lrlliﬂl;::rit'!afr:].‘] Hx:'ﬂ;l HAHflnc:!i;F
class was Afriprapna.gmc??cc:nw?ﬁ\?rman]ﬁmﬂriﬂ"h and 7.3% of the urlt-nittf;i
selves emphasize that the 1'n_lrr1lmkxj-r ::F nderrepreene, Respondents B

admitted to th 2 3 ur_‘der"“p"t’t‘f‘ntl‘{i minority students
e Law School would be significantly smaller if the race of each
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applicant were not considered. ... But, as the examples above illustrate, the
measure of the decrease would differ dramatically among the groups. The 1|‘:i[=§}'|.1:
correlation between the percentage of applicants and admittees of a -given race
therefore, must result from ecareful race based planning by the Law School I;.
suggests & formula for admission based on the aspirational assumption that all
applicants are equally qualified academically, and therefore that the proportion
of each group admitted should be the same as the proportion of that group in
the applicant pool. .

Not only do respondents fail to explain this phenomenon, they attempt to
ohscure it {(“The Law School’s minority enrollment percentages ... di-
verged from the percentages in the applicant pool by as much as 17.7% from
IHHF-—:!IK!U"_L But the divergence between the percentages of underrepresented
minorities in the applicant pool and in the enrolled classes is not the only
relevant comparison. In fact, it may not be the most relevant comparison. The
Law School cannot precisely control which of its admitted applicants decide to
attend the university. But it can and, as the numbers demonstrate, clearly does
employ racial preferences in extending offers of admission. Indeed, the ostensi-
bly flexible nature of the Law School’s admissions program that the Court finds
appealing appears to be, in practice, a carefully managed program designed to
ensure proportionate representation of applicants from selected minority
ETOUpSs,

I do not believe that the Constitution gives the Law School such free rein
in the use of race. The Law School has offered no explanation for its actual
admissions practices and, unexplained, we are bound to conclude that the Law
School has managed its admissions program, not to achieve a “‘critical mass,”
but to extend offers of admission to members of selected minority groups in
proportion to their statistical representation in the applicant puull—lpl_'eciseiy
the type of racial balancing that the Court itself calls “patently uneconstitution-
al."
the Law School’s program fails striet scrutiny

Finally, 1 believe that
inally eV a he Law School's

because it i devoid of any reasonably precise time limit on &
use of race in admissions. .

The Court suggests a possible 25-year limitation on the Law 5 chool’s
current program. Respondents ... remain more ambiguous, explaining that
““the Law School of course recognizes that race-conscious programs must have
reasonable durational limits, and ihe Sixth Circuit properly F‘:'"!"d such a limit
in the Law School's resolve to cease considering race when genuine .m‘.:e’neutml
alternatives become available.”" .. These discussions of a tlm:e lipnit are tl_1£
vaguest of assurances. In truth, they prrrlmil; the Law School’s }13& of ratm :
preferences on a seemingly permanent basis. "[‘Ihus,_m'l m?wrtan;ﬁﬂmp?}mz
strict scrutiny—that a program be limited in time—is casuaily S :

1‘]]‘;" C{]un. i-n an Linpl’l‘_’t'l’.dﬁnl'l:"d dihl}lﬂ}r |’_;I'r (1Efemnl:ﬁ Lll’llﬂEI'.t:l-lI' hsti]-;:ﬁ;
scrutiny  analysis, uphq’ﬂd_-—'- the Law School’s IDTUE['HIH dEEEpltEﬂ-llP nwc‘r’tjnn
flaws . Here the means actually used are forbidden by the Equ ro

Clause
Justice Kennedy, dissenting. .
by Justice Powell in Regents of Univ. of Cal. v. Bakke

The separate opinion his case. The Court, however, does not

states the correct rule for resolving t
apply strict scrutiny .

... Dur precedents prov
t¥'s considered judgment th
educational task, when ."rurlpﬂl'*-f-"d by em|

ide a basis for the Court’s acceptance of a universi-
at racial diversity among students can further its
pirical evidence. . ..
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_ [Blut deference is not to be given with respect to the methods by which
it is pursued. . ..

About 80 to 85 percent of the places in the entering l.!tri’nll-':ﬁ- are given to
applicants in the upper range of Law School .-Mium.@uuns_ l'est m;rus_m‘_f
grades|, who] likely will be admitted without e nsideration of race or L"l.hl'll.l,'lt}'_
With respect to the remaining 15 to 20 percent uf the H'I."r.ll:i.f race Is likely
outcome determinative for many members of minority groups, I'hat is where
the competition becomes tight and where any given u}lpllt'-'mt'.j Ehr}nﬁ- of
admission is far smaller if he or she lacks minority status. At this point the
numerical concept of critical mass has the real potential to compromise individ-
ual review.

The Law School has not demonstrated how individual conzsideration is, or
can be, preserved at this stage of the application process given the instruction
to attain what it calls critical mass. In fact the evidence shows otherwise. There
was little deviation among admitted minority students during the years from
1985 to 1998. The percentage of enrolled minorities fluctuated only by 0.3%,
from 13.5% to 13.8%. The number of minority students to whom offers were
extended varied by just a slightly greater magnitude of 2.2%, from the high of
15.6% in 1995 to the low of 13.4% in 1998,

The District Court relied on this uncontested fact to draw an inference that
the Law School's pursuit of critical mass mutated into the equivalent of a
quota. ... Admittedly, there were greater fluctuations among enrolled minori-
ties in the preceding vears, 1987-1994, by as much as 5 or 6%. The percentage
of minerity offers, however, at no point fell below 12%. historically defined by
the Law School as the bottom of its critical mass rar ige. The greater variance
during the earlier years, in any event, does not dispel suspicion that the school
engaged in racial balancing. The data would be consistent with an inference
that the Law School modified its target only twice, in 1991 (from 13% to 19%),
and then again in 1995 (back from 20% to 13%) The intervening vear, 1993,
when the percentage dropped to 14.5%. cou ld be an aberration, caused by the
school's miscaleulation as to how many applicants with :
by its redefinition, made in April 1992, ¢
to race-based preference . . . .

offers would accept or
f which minority groups were entitled

The NATow fluctuation band raises an
subverted individual determination, and strict
to overcome the inference . | .

inference that the Law School
scrutiny requires the Law School

--- At the very least, the constancy of admitted minority students and the

close ::ulr{'elatmn betwe-%n the racial breakdown of admitted minorities and the
mmpm;_lmfn of the appll:::ant pool ... require the Law School either tl‘: produce
4 convineing explanation or to show it has taken adequate st pe to ensure
individual assessment. The Law School does neither e -

I'.'I.i'.i i B t iUi.'.i 5 t i "|E NaSS An I, I}'"' |I-:'quue
EIWEEH h[" pul‘ UL l::lr i CE i .
(e} "b'lﬂl Lull B2r= : h iy : & d
ment Dr |nd1t’|duﬂ| review IIH.I'EEI.::.Ed hii 1,h[" =l :

) nd of the admissions Most

OF Ht0 ikt whisee vac : nissions season. Mos
eC1810Mm| ] may L 5 o z ¥

e o ¥ decide the outcome are made during this

The consultation of daily re : i
: ports during the last st
process suggests there was no further attempt at individ
itself’ Tthe admissions officers could use the
factor given to race depending on how clgse t
School's goal of critical mass,

ages in the admissions
ual review save for race
Feports to recalibrate the plus

hey were to achiev
: \ ing the Law
I'he bonus factor of Al

race would then become
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divorced from individual review:; it would be i i
rorct ; » premised instead on the numeri
objective set by the Law School. 5

Thu Law Sq:h:ml made no effort to guard against this danger. It provided no
gupj_{rllnn:;'ﬁ to its t_ulmlﬂ:i:i.‘rns personnel on how to reconcile individual assess-
ment with the directive to admit a critical mass of minority students....

To be constitutional, a university's compelling interest in a diverse student
body must be achieved by a system where individual assessment is safeguarded
through the entire process

By deferring to the law schools’ choice of minority admissions pro-
grams, the courts will lose the talents and resources of the faculties and
sdministrators in devising new and fairer ways to ensure individual consider-
ation.

Deference is antithetical to strict scrutiny, not consistent with it.

If universities are given the latitude to administer programs that are
tantamount to quotas, they will have few incentives to make the existing
minority admissions schemes transparent and protective of individual review.
The unhappy consequence will be to perpetuate the hostilities that proper
consideration of race is designed to avoid. . ..

It is regrettable the Court's important holding allowing racial minorities to
have their special circumstances considered in order to improve their edu-
cational opportunities is accompanied by a suspension of the strict scrutiny
which was the predicate of allowing race to be considered in the first place. ...
[Tlhough 1 reiterate my approval of giving appropriate consideration to race in
this one context, I must dissent in the present case.

Justice Scalia, with whom Justice Thomas joins, concurring in
part and dissenting in part.

[ join the opinion of the Chief Justice. As he dgnlqnatr:iltes, t.hel Un?ver_a;itl;.r
of Michigan Law School’'s myst ical “eritical mass” Juﬁt'ﬁmmn.f"r HA, G
nation by race challenges even the most gullible mind. The admissions AL dnn
show it to be a sham to cover a scheme of racially proportionate admissions.

| also join Parts 1 through VII of Justice Thomas's npi:'ti‘nn. I ﬂlnd
particularly unanswerable his central point: that .t.he alie_ged!y mif?pegiln%
state interest” at issue here is not the incremental educational benefit” tha

emanates from the fabled ‘“critical mass” of m1i1nnl'it}’ 5;‘1‘:1?““&'1 but ':::;?
Michigan's interest in maintaining a '‘prestige law sc Th w Difigl]rli-::ies i
admissions standards disproportionately exclude blacks and other m i

that is a compelling state interest, everything is.

o o
The Constitution proscribes government discrimination on the basis 0

race. and state-provided education is no exception. am
Justice Thomas, with whom Justice Secalia joins as to Parts I-VII,
concurring in part and dissenting in part.

: : i i ut
RO achieve in every avenue of American life witho

the meddling of university administrators. . ... .
e : hoosing, and for its own purposes,

The Law School, of its own i : ps raciall
maintains an exclusionary admissions SySLemm that it knows produces Facially
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disproportionate results. Racial discrimination is not a permissible solution (o
the self-inflicted wounds of this elitist admissions policy

A majority of the Court has validated only two circumstances where
“pressing public necessity’’ or a “compelling state interest’” can possibly .Jll.~i1|r_1.
racial discrimination by state actors. First, the lesson of Korematsu is that
national security constitutes a “pressing public necessity,"” Second, the
Court has recognized as a compelling state interest a government's effort (o
remedy past discrimination for which it is responsible. Richmond v. J. A
Croson Co., 488 U.5. 469, 604 (1989).

.« In Pafmore v. Sidoti, 466 U5, 420 (1984), the Court held that even the
best interests of a child did not constitute a compelling state interest that
would allow a state court to award custody to the father because the mother
was in a mixed-race marriage,

Where the Court has accepted only national security, and rejected even the
best interests of a child, as a justification for racial discrimination, I conclude
that only those measures the State must take to provide a bulwark agminst
anarchy, or to prevent violence, will constitute a “pressing public necessity."

1

e It is the :-:Eu‘m.e'f'mru! benefits that are the end. or allegedly compelling
state interest, not “‘diversity.” '

kg |.I'||_1_t*l_ ]_I.-aw School m.*r:!l-;fw' to improve marginally the education it offers
without sacrificing too much of its exclusivity and elite status

Tlhere i= ol
[TThere 18 o pressing public necessity in maintaining blic l: hool
at all and it follows, certa; 1 f e amming a public law schoo
e e E-nt-'[ | [ Lgl alnly not an elite law school. Likewise marginal
§ i = ol s 5 .
menis in legal education do not qualify as a compelling state interest

.2 [Elven ﬂﬁ:iu_miu;-_{ that a State may, under
de_mmustmtﬁ a cognizable interest in having
failed to do =o here.

appropriate circumstances,
an elite law school, Michigan has




SECTION 3 SusrecT CLASSIFICATIONS 945

. '['lhe only Tﬁrniz:hltr state interests vindicated by operating a public law
school are ... the education of that State’s citis ini
vty tizens and the training of that

The Law Sc.hll-lll today, however, does precious little training of those
attorneys who will serve the citizens of Michigan, In 2002, [its] graduates
made up less than 6% of applicants to the Michigan bar. . . & b

i tf;,' contrast, Michigan's other public law school, Wayne State Universi-
ty Law School, sends 88% of its graduates on to serve the people of Michi-

gan.... It fil,mu not take a social scientist to conclude that it is precisely the
Law School’s status as an elite institution that causes it to be a way-station for
the rest of the country’s lawyers, rather than a training ground for those who ;‘“
will remain in Michigan. The Law School’s decision to be an elite institution
does little to advance the welfare of the people of Michigan or any cognizable 3 :‘
interest of the State of Michigan. ' -
i
_ |Also,] that few States choose to maintain elite law schools raises a strong ::h'
inference that there is nothing compelling about elite status. ... :
i
mhﬂ
Ll
Y lj HI
The interest in remaining elite and exclusive that the majority thinks so E AL
obviously eritical requires the use of admissions “gtandards™ that, in turn, I
create the Law School's ‘‘need” to discriminate on the basis of race.... Ear
With the adoption of different admissions methods, such as accepting all s gy
students who meet minimum qualifications, see Brief for United States as Em
Amicus Curige 13-14, the Law School could achieve its vision of the racially - m
aesthetic student body without the use of racial discrimination. . .. [O]ther top ot o
law schools have [done sol. ad |

The Court's deference ... will ... have serious collateral consequences.

The Court relies heavily on social science evidence to justify its deference. ... 9

The Court never acknowledges, however, the growing evidence that racial (and —

other sorts) of heterogeneity actually impairs learning among :nlack students. ”
f College Racial Composition o

See, e.g., Flowers & Pascarella, Cognitive Effects o
on African American Students After 3 Years of College, 40 J. of Ccl%&ge Studenlt -,:,
Development 669, 674 (1999} (concluding that black students experience superi- 7
Black Colleges (HBCs) and that, even

or cognitive development at Historically s
s 3 erates the cognitive effects of

among blacks, “‘a substantial diversity mod : _
attending an HBC'); Allen, The Color of Success: African-American College

- ; i istorically Black Publie
Student Outcomes at Predominantly White ﬂpd Historically
Colleges and Universities, 62 Harv. Educ. Rev. 26, 35 (1992) nﬁndmgt ;hat ELTE
students attending HBCs report higher academic achievement than thoss

attending predominantly white colleges).

o the Law School’s “‘assessment that

The majority grants deference t Y eilows, therefore, that an

diversity will, in fact, yield educational !:ene!"its.f .
HBC's assessment that racial homogeneity will yield ed_ucatmnlal b::r_ngri:tg ['\E?:E
similarly be given deference. An HBC's rejection of white ap?;gml}, I‘:elm ol
maintain racial homogeneity seems permissible, therefore, undex 5

view of the Equal Protection Clause. - - -

B
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Moreover one would think, in light of . .. United -":'_fﬂf"-‘-: v _VT_‘"EH{IH. ale
U.8. 515 (1996), that before being given license to use racial ;I.mcr_munntmn, the
Law School would be required to radically reshape its “‘l””"‘-‘r‘“'n_“ proceeas, even
to the point of sacrificing some elements of its 1'|1E|I'm:lr.=r. In Virginia, a majority
of the Court, without a word about academic I_rvaEur:n. accepted the ﬂii_*l'm?]E
Virginia Military Institute's (VMI representation that some uhﬂngqn in its
“adversative” method of education would be required with the admission of
women, ... but did not defer to VMI's judgment that these 1‘.hﬁn|.,rc-:9: would be
too great. Instead, the Court concluded that they were "Ill!ll‘lll;_,'l.‘fllhli.‘. . Ti!m[
case involved zex discrimination, which is subjected to intermediate, not strict,
scrutiny. . .. So in Virginia, where the standard of review dictated that greater
flexibility be granted to VMI's educational policies than the Law School
deserves here, this Court gave no deference. Apparently where the status quo
being defended is that of the elite establishment—here the Law School—rather
than a less fashionable Southern military institution, the Court will defer
without serious inguiry and without regard to the applicable legal standard.

Virginia is also notable for the fact that the Court relied on the “experi-
ence’’ of formerly single-sex institutions, such as the service academies. to
conclude that admission of women to VMI would be “manageable.”” . .. Today,
however, the majority ignores the “experience’ of those institutions that have
been forced to abandon explicit racial discrimination in admissions.

The sky has not fallen at Boalt Hall at the University of California,
Berkeley, for example. Prior to Proposition 209's adoption of Cal. Const., Art. 1,
§ 31(a), which bars the State from “grantling]| preferential treatment ... on
the basis of race ... in the operation of ... public education,” Boealt Hall
enrolled 20 blacks and 28 Hispanics in its first-year class for 1996, In 2002,
without deploying express racial discrimination in admissions, Boalt's entering
class enrolled 14 blacks and 36 Hispanies. Total underrepresented minority
student enrollment at Boalt Hall now exceeds 1996 levels. Apparently [Michi-
g!'{n] Law School cannot be eounted on to be as resourceful. The Court is
‘-'-’J..Hf'ull}’ blind to the very real experience in California and elsewhere, which
raises the inference that institutions with “reputation|s| for excellence" rival-
ing i._he Law School's have satisfied their sense of mission without resorting to
prohibited racial discrimination,

Vv

[Tlhere is nothing ancient, honorahl

= 3 R e, or constitutionally o t
“selective” admissions v protected abou

- Bince Jgs_inmpltinn, selective admissions has been the vehicle for racial,
:-thmc_. ar::d religious tinkering and experimentation by university administra-
‘ :;;;s e ?!u;uh:a, Harvard, and others infamously determined that they had

0 many  Jews, just as today the Law School argues it would have “too
many”’ whites if it could not discriminate in jts admissions process

Columbia emploved intelligence tests precisely
who were predominantly Immigrants, g
tests were adopted with full knowledge
Odegaard, ... (Douglas, J., dissenting).

Similarly no modern law school ca im i
: _ n claim ignoray [ the 2
ance of blacks, relatively speaking, on the Law School i:fnl;“i“:wpf[g:lﬁir;lrﬁ_

because Jewish applicants,
‘qur".d worse on such tests.... [Tlhe
of their disparate impact, Cf. DeFunis v
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Nevertheless, law schools continue to use th

e - e test and then attempt to “cor-

rect”” for hlack‘ undm:perﬁ;rmance by using racial discrimination in Edmiaaiona

:.;l as to obtain their aesthetic student body. The Law School’s continued
herence to measures it knows produce racially skewed results i i

L e v te is not entitled

... The Law School may freely continue to empl
_ : ploy the LSAT and other
allegtd]_j merit-based standards in whatever fashion it likes. What the Equal
Protection Clause forbids, but the Court today allows, iz the use of these
standards hand-in-hand with racial discrimination. . ..

VI

1 believe what lies beneath the Court’s decision today are the benighted
notions that one can tell when racial diserimination benefits (rather than
hurts) minority groups, ... and that racial discrimination is necessary to
remedy general societal ills. [TThe majority still cannot commit to the principle
that racial classifications are per se harmful and that almost no amount of
benefit in the eve of the beholder can justify such classifications.

Putting aside what I take to be the Court’s implicit rejection of Adarand’s
holding that beneficial and burdensome racial classifications are equally invalid,
| must contest the notion that the Law School’s discrimination benefits those
admitted as a result of it.... [N]Jowhere in any of the filings in this Court is
any evidence that the purported “heneficiaries” of this racial discrimination
prove themselves by performing at lor even pear} the same level as those
students who receive no preferences. . ..

. The Law School is not looking for those students who, despite a lower
LSAT score or undergraduate grade point average, will succeed in the study of
law. The Law School seeks only a facade—it is sufficient that the class looks
right, even if it does not perform right.

Beyond the harm the Law School's racial discrimination visits upon its test
subjects, no social science has disproved the notion that this discrimination
“engender(s] attitudes of superiority or, alternatively, provoke[s] resentment
among those who believe that they have been wronged by the government’s use
of race.” Adarand, ... (Thomas, J., concurring in part and concurring in
judgment). “These programs stamp minorities with a badge of inferiority and
may cause them to develop dependencies or Lo adopt an attitude that they are

‘entitled’ to preferences.’”’

... The majority of blacks are admitted to :
discrimination, ?.nd because of this policy all are tarred as unﬁart;]ng.tghs
problem of stigma does not depend on determinacy as to ¥ i‘ er W]::ﬁ
stigmatized are actually the “heneficiaries’” of racial dls:_:r:drmna lﬂnr. b
blacks take positions in the highest places uf gnvlernmeut,l in B;st:;;ril s
mis, it is an open question today whether their siin S0 EAEE - by y;orimi.
advancement. The question itself is the mgma-—hecauseheu d:;'mEd Lt
nation did play a role, in which case the person may 2 e iF Laturty
unqualified,” or it did not, in which case asking the gues mr; i
R LI 1 who would succeed without diacramination; &2

Court means by “visibly open’”?

the Law School because qf
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Vil

[Although] 1 believe the Court's opinion to be, in most respects, errone
ous[.]11 ... find two points on which I agree.

A

First, I note that the issue of unconstitut ional racial _Lliﬁc'ri_milmtmn among
the groups the Law School prefers is not presented in this case, l_'lﬁ‘mm-
petitioner has never argued that the Law School engages in .-iual'h a !Jruclu.:c, and
the Law School maintains that it does not. . . . 1 join the Cou rt's opinion insofar
as it confirms that this type of racial discrimination remains unlawful..
[T]he Law School may not discriminate in admissions between similarly situat-
ed blacks and Hispanics, or between whites and Asians. This is so because
preferring black to Hispanic applicants, for instance, does nothing to further
the interest recognized by the majority today. Indeed, the majority describes
such racial hu]ﬂnuing as “pﬂ.tentl}' unconstitutional.” Like the Court, 1 exXpress
no opinion as to whether the Law School’s current admissions program runs
afoul of this prohibition.

B

1 ... understand the imposition of a 25-year time limit only as a holding
that the deference the Court pays to the Law School's educational judgments
and refusal to change its admissions policies will itself expire. ... The Court
defines this time limit in terms of narrow tailoring, but I believe this arises
from its refusal to define rigorously the broad state interest vindicated today.
.. - With these observations, I join the last sentence of Part 111 of the opinion of
the Court.

GRATZ v. BOLLINGER, 539 U.S. 244 (2004} In this companion case to
Grutter, two white residents of Michigan who had been denied admission to the
University of Michigan's undergraduate Collegre of Literature, Science, and the
Aﬂﬁl[LIS:'h.} brought a class action challenging the University’s use of race in its
adm}ssmnu system. That system considered a number of factors in making
ﬂL?'Tl'l]FiBiUi’IS decisions, ineluding high school grades, standardized test scores.
high scl'lmcrl quality, curriculum strength, geography, alumni relationships,
1&u1:llc1‘sh|p, and race. It employed a selection index that assigned points for the
various factors considered; provided that 100 points would virtually assure
adrn!usmn; and .qau_immd 20 points for being an underrepresented ‘minority
apphlcam,. It was I"um:‘linpute?ﬂ that the University admits ‘virtually ewr:r
::Euahﬁed ap;:nhmrlnt Elrt_}:m' the groups the University considered to be

underrepresented minorities,” namely, “African-Ar 3
Native Americans.” Chief Justice Rl'hﬂl-ILliEt. ;
included the four dissenters in Gryg

nericans, Hispanics, and
Rt lqu_-ukin;_: for a Court majority that
1 er plus Justice O'Connor, conc Ty
!.IEH.:BIIﬁE the l]nwe.rstty’s usze of race in 1rill::-: current 1‘;-.,5-.1;[:::1:1 ,;ilt::;i:::? L:Iilir:'
15 not nﬂ”"—r“’_.‘r’ tailored to achieve [its] asserted compelling ii“lt"[‘!"‘llt in dI]::M
ty, the un:lmu:-swns policy violates the Equal Protection Clause of Lh- F mrtnc-m-h
Amendmetlz_t " as v.:ell as “Title VI and 42 US.C § Im-;] Res u:nd:n Lﬁ the
argument “that ‘diversity as a basis for employing r.'i:-m] .['lrr-fli"-l‘:lr‘ll oS 1~'-i:-r simply
too open-ended, J.lllndel'incd, and indefinite to ::'nm-ljmt.» A com h.ﬁ'd L -; xr\:-l-:l
E_"upa'l}le of supporting narrowly-tailored means|,]" " the E‘E; ief J I :Lng mfth,;g
for the reasons set forth today in Grutter . Bollinger 1;1:. .[;l:,_::-:_t}-l:ﬂ:;med

th " : :
es@ arguments...."” But, applying strict serutiny, the majority found “that



