. SIX .

INTEGRITY

AGENDA

We have two principles of political integrity: a legislative
principle, which asks lawmakers to try to make the tota.l set
of laws morally coherent, and an adjudicative principle,
which instructs that the law be seen as coherent in that way,
so far as possible. Our main concern is with the adjudica;tive
principle, but not yet. In this chapter I argue that t.he legisla-
tive principle is so much part of our political practice tbat no
competent interpretation of that practice can ignore it. We
measure that claim on the two dimensions now familiar. We
ask whether the assumption, that integrity is a distinct ideal
of politics, fits our politics, and then whether i_t }-mnors our
politics. If the legislative principle of integrity is impressive
on both these dimensions, then the case for the adjudicative
principle, and for the conception of law it supports, will al-
ready be well begun.

DOES INTEGRITY FIT?

Integrity and Compromise
Integrity would not be needed as a distinct political virtue in
a utopian state. Coherence would be guaranteed because of-
ficials would always do what was perfectly just and fair. 'In
ordinary politics, however, we must treat integrity as an in-
dependent ideal if we accept it at all, because it can conflict
with these other ideals. It can require us to support legisla-
tion we believe would be inappropriate in the perfectly just
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and fair society and to recognize rights we do not believe
people would have there. We saw an example of this conflict
in the last chapter. A judge deciding McLoughlin might think
it unjust to require compensation for any emotional injury.
But if he accepts integrity and knows that some victims of
emotional injury have already been given a right to com-
pensation, he will have a reason for deciding in favor of Mrs.
McLoughlin nevertheless.

Conflicts among ideals are common in politics. Even if we
rejected integrity and based our political activity only on
fairness, justice, and procedural due process, we would find
the first two virtues sometimes pulling in opposite directions.
Some philosophers deny the possibility of any fundamental
conflict between justice and fairness because they believe
that one of these virtues in the end derives from the other.
Some say that justice has no meaning apart from fairness,
that in politics, as in roulette, whatever happens through fair
procedures is just. That is the extreme of the idea called jus-
tice as fairness.! Others think that the only test of fairness in
politics is the test of result, that no procedure is fair unless it
is likely to produce political decisions that meet some inde-
pendent test of justice. That is the opposite extreme, of fair-
ness as justice.? Most political philosophers—and I think
most people—take the intermediate view that fairness and
justice are to some degree independent of one another, so
that fair institutions sometimes produce unjust decisions and
unfair institutions just ones.

If that is so, then in ordinary politics we must sometimes
choose between the two virtues in deciding which political
programs to support. We might think that majority rule is
the fairest workable decision procedure in politics, but we
know that the majority will sometimes, perhaps often, make
unjust decisions about the rights of individuals.? Should we
tamper with majority rule by giving special voting strength
to one economic group, beyond what its numbers would jus-
tify, because we fear that straight majority rule would assign
it less than its just share?* Should we accept constitutional



178 INTEGRITY

constraints on democratic power to prevent the majority
from limiting freedom of speech or other important liber-
ties?® These difficult questions arise because fairness and jus-
tice sometimes conflict. If we believe that integrity is a third
and independent ideal, at least when people disagree about
one of the first two, then we may well think that fairness or
justice must sometimes be sacrificed to integrity.

Internal Compromises

I shall try to show that our political practices accept integ-
rity as a distinct virtue, and I begin with what I hope will
strike you as a puzzle. Here are my background assumptions.
We all believe in political fairness: we accept that each per-
son or group in the community should have a roughly equal
share of control over the decisions made by Parliament or
Congress or the state legislature. We know that different
people hold different views about moral issues that they all
treat as of great importance. It would seem to follow from
our convictions about fairness that legislation on these moral
issues should be a matter not just of enforcing the will of the
numerical majority, as if its view were unanimous, but of
trades and compromises so that each body of opinion is rep-
resented, to a degree that matches its numbers, in the final
result. We could achieve this compromise in a Solomonic
way. Do the people of North Dakota disagree whether justice
requires compensation for product defects that manufactur-
ers could not reasonably have prevented? Then why should
their legislature not impose this “strict” liability on manu-
facturers of automobiles but not on manufacturers of wash-
ing machines? Do the people of Alabama disagree about the
morality of racial discrimination? Why should their legisla-
ture not forbid racial discrimination on buses but permit it
in restaurants? Do the British divide on the morality of abor-
tion? Why should Parliament not make abortion criminal
for pregnant women who were born in even years but not for
those born in odd ones? This Solomonic model treats a com-
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munity’s public order as a kind of commodity to be distrib-
uted in accordance with distributive justice, a cake to be di-
vided fairly by assigning each group a proper slice.

Most of us, I think, would be dismayed by “checkerboard”
laws that treat similar accidents or occasions of racial dis-
crimination or abortion differently on arbitrary grounds.® Of
course we do accept arbitrary distinctions about some mat-
ters: zoning, for example. We accept that shops or factories
be forbidden in some zones and not others and that parking
be prohibited on alternate sides of the same street on alter-
nate days. But we reject a division between parties of opin-
ion when matters of principle are at stake. We follow a
different model: that each point of view must be allowed a
voice in the process of deliberation but that the collective
decision must nevertheless aim to settle on some coherent
principle whose influence then extends to the natural limits
of its authority.” If there must be compromise because peo-
ple are divided about justice, then the compromise must be
external, not internal; it must be compromise about which
scheme of justice to adopt rather than a compromised
scheme of justice.

But there lies the puzzle. Why should we turn our back on
checkerboard solutions as we do? Why should we not em-
brace them as a general strategy for legislation whenever the
community is divided over some issue of principle? Why is
this strategy not fair and reasonable, reflecting political ma- -
turity and a finer sense of the political art than other com-
munities have managed to achieve? What is the special
defect we find in checkerboard solutions? It cannot be a fail-
ure in fairness (in our sense of a fair distribution of political
power) because checkerboard laws are by hypothesis fairer
than either of the two alternatives. Allowing each of two
groups to choose some part of the law of abortion, in pro-
portion to their numbers, is fairer (in our sense) than the
winner-take-all scheme our instincts prefer, which denies
many people any influence at all over an issue they think
desperately important.
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Can we defend these instincts on grounds of justice? Jus-
tice is a matter of outcomes: a political decision causes injus-
tice, however fair the procedures that produced it, when it
denies people some resource, liberty, or opportunity that the
best theories of justice entitle them to have. Can we oppose
the checkerboard strategy on the ground that it would pro-
duce more instances of injustice than it would prevent? We
must be careful not to confuse two issues here. Of course any
single checkerboard solution of an important issue will pro-
duce more instances of injustice than one of the alternatives
and fewer than the other. The community can unite over
that proposition while disagreeing about which alternative
would be more and which less just. Someone who believes
that abortion is murder will think that the checkerboard
abortion statute produces more injustice than outright pro-
hibition and less than outright license; someone who believes
women have a right to abortion reverses these judgments. So
both have a reason of justice for preferring some other solu-
tion to the checkerboard one. Our question is whether we
collectively have a reason of justice for not agreeing, in ad-
vance of these particular disagreements, to the checkerboard
strategy for resolving them. We have a reason of fairness, as
we just noticed, for that checkerboard strategy, and if we
have no reason of justice against it, our present practice
needs a justification we have not yet secured.

We are looking for a reason of justice we all share for re-
jecting the checkerboard strategy in advance even if we
would each prefer a checkerboard solution on some occa-
sions to the one that will be imposed if the strategy is re-
jected. Shall we just say that a checkerboard solution is
unjust by definition because it treats different people dif-
ferently for no good reason, and justice requires treating like
cases alike? This suggestion seems in the right neighborhood,
for if checkerboard solutions do have a defect, it must lie in
their distinctive feature, that they treat people differently
when no principle can justify the distinction. But we cannot
explain why this is always objectionable, so long as we re-
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main on the plane of justice as I have defined it. For in the
circumstances of ordinary politics the checkerboard strategy
will prevent instances of injustice that would otherwise
occur, and we cannot say that justice requires not eliminat-
ing any injustice unless we can eliminate all.

Suppose we can rescue only some prisoners of tyranny;
justice hardly requires rescuing none even when only luck,
not any principle, will decide whom we save and whom we
leave to torture. Rejecting a checkerboard solution seems
perverse in the same way when the alternative will be the
general triumph of the principle we oppose. The internal
compromise would have rescued some, chosen arbitrarily,
from an injustice that others will be left to suffer, but the al-
ternative would have been to rescue none. Someone may
now say: nevertheless, though checkerboard solutions may
be desirable for that reason on some occasions, we do better
to reject their use out of hand in advance, because we have
reason to think that in the long run more discrete injustice
will be created than avoided through these solutions. But
that would be a plausible prediction only for members of a
constant and self-conscious majority of opinion, and if such
a majority existed so would a self-conscious minority that
would have the opposite opinion. So we have no hope of
finding here a common reason for rejecting checkerboard so-
lutions.

But perhaps we are looking in the wrong direction. Per-
haps our common reason is not any prediction about the
number of cases of injustice that the checkerboard strategy
would produce or prevent, but our conviction that no one
should actively engage in producing what he believes to be
injustice. We might say: no checkerboard statute could be
enacted unless a majority of the legislators voted for provi-
sions they thought unjust. But this objection begs the main
question. If each member of the legislature who votes for a
checkerboard compromise does so not because he himself has
no principles but because he wants to give the maximum
possible effect to the principles he thinks right, then how has
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anyone behaved irresponsibly? Even if we were to accept
that no legislator should vote for the compromise, this would
not explain why we should reject the compromise as an out-
come. For we can easily imagine a legislative structure that
would produce compromise statutes mechanically, as a
function of the different opinions about strict liability or ra-
cial discrimination or abortion among the various legisla-
tors, without any legislator being asked or required to vote
for the compromise as a package. It might be understood in
advance that the proportion of women who would be per-
mitted an abortion would be fixed by the ratio of votes for
permitting all abortions to total votes. If we still object, then
our objection cannot be based on the principle that no indi-
vidual should vote against his conscience.

So it seems we have no reason of justice for rejecting the
checkerboard strategy in advance, and strong reasons of
fairness for endorsing it. Yet our instincts condemn it. In-
deed many of us, to different degrees in different situations,
would reject the checkerboard solution not only in general
and in advance, but even in particular cases if it were avail-
able as a possibility. We would prefer either of the alterna-
tive solutions to the checkerboard compromise. Even if I
thought strict liability for accidents wrong in principle, I
would prefer that manufacturers of both washing machines
and automobiles be held to that standard than that only one
of them be. I would rank the checkerboard solution not in-
termediate between the other two but third, below both, and
so would many other people. In some cases this instinct
might be explained as reflecting the unworkability or ineffi-
ciency of a particular checkerboard solution. But many of
those we can imagine, like the abortion solution, are not par-
ticularly inefficient, and in any case our instinct suggests
that these compromises are wrong, not merely impractical.

Not everyone would condemn every checkerboard solu-
tion. People who believe very strongly that abortion is al-
ways murder, for example, may indeed think that the
checkerboard abortion statute is better than a wholly per-
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missive law. They think that fewer murders are better than
more no matter how incoherent the compromise that pro-
duces fewer. If they rank the checkerboard solution last in
other circumstances, in the case of strict liability for manu-
facturers, for example, they nevertheless believe that internal
compromise is wrong, though for reasons that yield when the
substantive issue is very grave. So they share the instinct that
needs explaining. This instinct is likely to be at work, more-
over, in other, more complicated rankings they might make.
Suppose you think abortion is murder and that it makes no
difference whether the pregnancy is the result of rape.
Would you not think a statute prohibiting abortion except
in the case of rape distinctly better than a statute prohibiting
abortion except to women born in one specified decade each
century? At least if you had no reason to think either would
in fact allow more abortions? You see the first of these stat-
utes as a solution that gives effect to two recognizable prin-
ciples of justice, ordered in a certain way, even though you
reject one of the principles.® You cannot treat the second
that way; it simply affirms for some people a principle it
denies to others. So for many of us, our preferences in partic-
ular cases pose the same puzzle as our more comprehensive
rejection of the checkerboard solution as a general strategy
for resolving differences over principle. We cannot explain
our hostility to internal compromise by appeal to principles
of either fairness or justice as we have defined those virtues.

Astronomers postulated Neptune before they discovered
it. They knew that only another planet, whose orbit lay be-
yond those already recognized, could explain the behavior of
the nearer planets. Our instincts about internal compromise
suggest another political ideal standing beside justice and
fairness. Integrity is our Neptune. The most natural explana-
tion of why we oppose checkerboard statutes appeals to that
ideal: we say that a state that adopts these internal compro-
mises is acting in an unprincipled way, even though no sin-
gle official who voted for or enforces the compromise has
done anything which, judging his individual actions by the
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ordinary standards of personal morality, he ought not to
have done. The state lacks integrity because it must endorse
principles to justify part of what it has done that it must re-
ject to justify the rest. That explanation distinguishes integ-
rity from the perverse consistency of someone who refuses to
rescue some prisoners because he cannot save all. If he had
saved some, selected arbitrarily, he would not have violated
any principle he needs to justify other acts. But a state does
act that way when it accepts a Solomonic checkerboard so-
lution; it is inconsistency in principle among the acts of the
state personified that integrity condemns.

Integrity and the Constitution

Checkerboard statutes are the most dramatic violations of
the ideal of integrity, and they are not unknown to our polit-
ical history. The United States Constitution contained at its
birth particularly hideous examples: the problem of slavery
was compromised by counting three-fifths of a state’s slaves
in determining the state’s representation in Congress and
forbidding Congress to limit the original states’ power to
import slaves, but only before 1808.7 Integrity is flouted not
only in specific compromises of that character, however, but
whenever a community enacts and enforces different laws
each of which is coherent in itself, but which cannot be de-
fended together as expressing a coherent ranking of different
principles-of justice or fairness or procedural due process. We
know that our own legal structure constantly violates integ-
rity in this less dramatic way. We cannot bring all the vari-
ous statutory and common-law rules our judges enforce
under a single coherent scheme of principle. (I discuss some
consequences of that fact in Chapter 11.) But we neverthe-
less accept integrity as a political ideal. It is part of our col-
lective political morality that such compromises are wrong,
that the community as a whole and not just individual offi-
cials one by one must act in a principled way.

In the United States this ideal is to some extent a matter
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of constitutional law, for the equal protection clause of the
Fourteenth Amendment is now understood to outlaw inter-
nal compromises over important matters of principle. The
Supreme Court relies on the language of equal protection to
strike down state legislation that recognizes fundamental
rights for some and not others. The Constitution requires
states to extend to all citizens certain rights—the right to free
speech, for example—but leaves them free to recognize
other, nonconstitutionally required rights if they wish. If a
state accepts one of these nonconstitutionally required rights
for one class of citizens, however, it must do so for all.'* The
Supreme Court’s controversial 1973 abortion ruling, for ex-
ample, allows states to prohibit abortions altogether in the
last trimester of pregnancy.'! But the Court would not allow
a state to prohibit an abortion in the last trimester only to
women born in even years.

This connection between integrity and the rhetoric of
equal protection is revealing. We insist on integrity because
we believe that internal compromises would deny what is
often called “equality before the law” and sometimes “for-
mal equality.” It has become fashionable to say that this
kind of equality is unimportant because it offers little pro-
tection against tyranny. This denigration assumes, however,
that formal equality is only a matter of enforcing the rules,
whatever they are, that have been laid down in legislation,
in the spirit of conventionalism. The equal protection cases
show how important formal equality becomes when it is un-
derstood to require integrity as well as bare logical consis-
tency, when it demands fidelity not just to rules but to the
theories of fairness and justice that these rules presuppose by
way of justification.

We can find another lesson about the dimensions of integ-
rity in the constitutional system of the United States, a les-
son that will prove important later in this chapter. Integrity
holds within political communities, not among them, so any
opinion we have about the scope of the requirement of co-
herence makes assumptions about the size and character of
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these communities. The American Constitution provides a
federal system: it recognizes states as distinct political com-
munities and assigns them sovereignty over many issues of
principle. So there is no violation of political integrity in the
fact that the tort laws of some states differ from those of
others even over matters of principle. Each sovereign speaks
with a single voice, though not in harmony with other sover-
eigns. But in a federal system integrity makes demands on
the higher-order decisions, taken at the constitutional level,
about the division of power between the national and the
more local levels. Some scholars and politicians opposed to
the Supreme Court’s 1973 abortion decision now argue that
the Constitution should be understood to leave decisions
about abortion to the various states, so that some could per-
mit abortion on demand, others prohibit it in all circum-
stances, and others adopt intermediate regimes.'> That
suggestion is not itself a cheekerboard solution: each state
would retain a constitutional duty that its own abortion stat-
ute be coherent in principle, and the suggestion offers itself
as recognizing independent sovereigns rather than speaking
for all together. But a question of integrity remains: whether
leaving the abortion issue to-individual states to decide dif-
ferently if they wish is coherent in principle with the rest of
the American constitutional scheme, which makes other im-
portant rights national in scope and enforcement.

IS INTEGRITY ATTRACTIVE?

I shall offer no further argument for my claim that our polit-
ical life recognizes integrity as a political virtue. The case is
now strong enough for the weight of interest to shift to the
other dimension of interpretation. Do we do well to interpret
our politics that way? Is our political culture more attractive
if seen as accepting that virtue? I have already described, in
Chapter 5, an obvious challenge to integrity. A pragmatist
anxious to reject integrity would attack the deep, working
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personification we use to define the ideal. We say that the
state as a whole does wrong in accepting an internal com-
promise because “it”’ then compromises “its” principles. The
pragmatist will insist that the state is not an entity that can
have principles to compromise. Neither the state nor its gov-
ernment is a person; they are collections of people, and if
none of these separate people has acted in any way inconsis-
tently with his or her own principles, what sense can it make
to say that the state they represent has done this?

The pragmatist who makes this argument tries to build
political responsibility out of ordinary, nonpolitical princi-
ples of morality. He proceeds in the fashion of our first argu-
ment, in Chapter 5, about the responsibility of shareholders
for defective automobiles, applying ordinary principles
about the responsibility of one person for injury to another.
He asks what each legislator might do, in the position he
happens to occupy, to reduce the total number of incidents
of injustice or unfairness according to his own views of what
justice and fairness require. If we follow the pragmatist in
this order of argument—if we begin with individual official
responsibility—we will reach his conclusion because we will
then lack any appropriate explanation of why a vote for a
checkerboard solution is wrong, any explanation of why a
particular official should regard the compromise as a worse
outcome than the outcome he regards as more uniformly
unjust. If, on the other hand, we insist on treating internally
compromised statutes as the acts of a single distinct moral
agent, then we can condemn them as unprincipled, and we
then have a reason for arguing that no official should con-
tribute to his state’s unprincipled acts. In order to defend the
legislative principle of integrity, therefore, we must defend
the general style of argument that takes the community itself
as a moral agent.

Our argument must be drawn from political virtue, not, so
far as this is supposed to be different, from metaphysics. We
must not say that integrity is a special virtue of politics be-
cause the state or community is a distinct entity, but that the
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community should be seen as a distinct moral agent because
the social and intellectual practices that treat community in
this way should be protected. Now we confront an obvious
and deep difficulty. We have grown accustomed in political
life to arguing about social and political institutions in a
certain way: by attacking or defending them on grounds of
justice or fairness. But we cannot hope to defend integrity in
this normal way because we know that integrity will some-
times conflict with what fairness and justice recommend. We
must expand the breadth of political argument if we are to
claim political integrity as a distinct ideal on its own. But
how? Here is one suggestion, though not the only possibility.
French revolutionary rhetoric recognized a political ideal we
have not yet considered. We should look for our defense of
integrity in the neighborhood of fraternity'® or, to use its
more fashionable name, community.

I shall argue that a political society that accepts integrity
as a political virtue thereby becomes a special form of com-
munity, special in a way that promotes its moral authority to
assume and deploy a monopoly of coercive force. This is not
the only argument for integrity, or the only consequence of
recognizing it that citizens might value. Integrity provides
protection against partiality or deceit or other forms of offi-
cial corruption, for example. There is more room for favorit-
ism or vindictiveness in a system that permits manufacturers
of automobiles and of washing machines to be governed by
different and contradictory principles of liability. Integrity
also contributes to the efficiency of law in the way we no-
ticed earlier. If people accept that they are governed not only
by explicit rules laid down in past political decisions but by
whatever other standards flow from the principles these de-
cisions assume, then the set of recognized public standards
can expand and contract organically, as people become
more sophisticated in sensing and exploring what these
principles require in new circumstances, without the need
for detailed legislation or adjudication on each possible
point of conflict. This process works less effectively, to be
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sure, when people disagree, as inevitably they sometimes
will, about which principles are in fact assumed by the ex-
plicit rules and other standards of their community. But a
community that accepts integrity has a vehicle for organic
change, even if it is not always wholly effective, that it would
not otherwise have at all.

These consequences of integrity are practical. Others are
moral and expressive. We noticed in our initial, cursory dis-
cussion of integrity in the last chapter that many of our
political attitudes, collected in our instinct of group responsi-
bility, assume that we are in some sense the authors of the
political decisions made by our governors, or at least that we
have reason to think of ourselves that way. Kant and Rous-
seau based their conceptions of freedom on this ideal of self-
legislation.'* The ideal needs integrity, however, for a citizen
cannot treat himself as the author of a collection of laws that
are inconsistent in principle, nor can he see that collection as
sponsored by any Rousseauian general will.

The ideal of self-government has a special aspect that in-
tegrity promotes directly, and noticing this will lead us into
our main discussion of legitimacy and political obligation.
Integrity expands and deepens the role individual citizens
can play in developing the public standards of their commu-
nity because it requires them to treat relations among them-
selves as characteristically, not just spasmodically, governed
by these standards. If people understood formal legislation
as only a matter of negotiated solutions to discrete problems,
with no underlying commitment to any more fundamental
public conception of justice, they would draw a sharp dis-
tinction between two kinds of encounters with fellow citi-
zens: those that fall within and those that fall outside the
scope of some past political decision. Integrity, in contrast,
insists that each citizen must accept demands on him, and
may make demands on others, that share and extend the
moral dimension of any explicit political decisions. Integrity
therefore fuses citizens’ moral and political lives: it asks the
good citizen, deciding how to treat his neighbor when their
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interests conflict, to interpret the common scheme of j.u.sticc
to which they are both committed just in virtue of citizen-
ship."” ‘ .

Integrity infuses political and private occaslons eacl} w1.th
the spirit of the other to the benefit of both. Thls. continuity
has practical as well as expressive value, because it facilitates
the organic style of change I mentione'd a moment ago as a
practical advantage. But its expressive value is not ex-
hausted, as its practical value might be, when citizens dl'S-
agree about which scheme of justice is in fact embedded in
the community’s explicit political decisions. For the expres-
sive value is confirmed when people in good faith try to treat
one another in a way appropriate to common membership
in a community governed by political integrity and. to see
each other as making this attempt, even when they dl-sagree
about exactly what integrity requires in particular circum-
stances. Political obligation is then not just a matter of
obeying the discrete political decisions of the community one
by one, as political philosophers usually represent it. It' b(?-
comes a more protestant idea: fidelity to a scheme of. princi-
ple each citizen has a responsibility to identify, ultimately
for himself, as his community’s scheme.

THE PUZZLE OF LEGITIMACY

We now turn to the direct connection between integrity and
the moral authority of the law, and this bends our study
back toward the main argument of the book. I said that the
concept of law—the plateau where argument among con-
ceptions is most useful—connects law with the Justlﬁcatlon
of official coercion. A conception of law must explain how
what it takes to be law provides a general justification for the
exercise of coercive power by the state, a justification that
holds except in special cases when some c.ompeting argu-
ment is specially powerful. Each concepﬂon’s organizing
center is the explanation it offers of this justifying force.
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Every conception therefore faces the same threshold prob-
lem. How can anything provide even that general form of jus-
tification for coercion in ordinary politics? What can ever
give anyone the kind of authorized power over another that
politics supposes governors have over the governed? Why
does the fact that a majority elects a particular regime, for
example, give that regime legitimate power over those who
voted against it?

This is the classical problem of the legitimacy of coercive
power. It rides on the back of another classical problem: that
of political obligation. Do citizens have ggnuine moral obli-
gations just in virtue of law? Does the fact that a legislature
has enacted some requirement in itself give citizens a moral
as well as a practical reason to obey? Does that moral reason
hold even for those citizens who disapprove of the legislation
or think it wrong in principle? If citizens do not have moral
obligations of that character, then the state’s warrant for
coercion is seriously, perhaps fatally, undermined. These two
issues—whether the state is morally legitimate, in the sense
that it is justified in using force against its citizens, and
whether the state’s decisions impose genuine obligations on
them—are not identical. No state should enforce all of a citi-
zen’s obligations. But though obligation is pot a sufficient
condition for coercion, it is close to a necessary one. A state
may have good grounds in some special circumstances for
coercing those who have no duty to obey. But no general pol-
icy of upholding the law with steel could be justified if the
law were not, in general, a source of genuine obligations.

A state is legitimate if its constitutional structure and
practices are such that its citizens have a general obligation
to obey political decisions that purport to impose duties on
them. An argument for legitimacy need only provide reasons
for that general situation. It need not show that a govern-
ment, legitimate in that sense, therefore has moral authority
to do anything it wants to its citizens, or that they.are obli-
gated to obey every decision it makes. I shall argue that a
state that accepts integrity as a political ideal has a better
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case for legitimacy than one that does not. If that is so, it
provides a strong reason of the sort we have just now been
seeking, a reason why we would do well to see our political
practices as grounded in that virtue. It provides, in particu-
lar, a strong argument for a conception of law that. takes in-
tegrity to be fundamental, because any conception must
explain why law is legitimate authority for coercion. Our
claims for integrity are thus tied into our main project of
finding an attractive conception of law.

Tacit Consent

Philosophers make several kinds of arguments for the legiti-
macy of modern democracies. One argument uses the idea of
a social contract, but we must not confuse it with arguments
that use that idea to establish the character or content of
justice. John Rawls, for example, proposes an imaginary so-
cial contract as a device for selecting the best conception of
justice in the circumstances of utopian political theory. He
argues that under specified conditions of uncertainty every-
one would choose certain principles of justice as in his inter-
ests, properly understood, and he says that these principles
are therefore the right principles for us.'® Whatever we may
think of his suggestion, it has no direct connection to our
present problem of legitimacy in the circumstances of ordi-
nary politics where Rawls’s principles of justice are very far
from dominion. It would be very different, of course, if every
citizen were a party to an actual, historical agreement to ac-
cept and obey political decisions taken in the way his com-
munity’s political decisions are in fact taken. Then the
historical fact of agreement would provide at least a good
prima facie case for coercion even in ordinary politics. So
some political philosophers have been tempted to say that
we have in fact agreed to a social contract of that kind tac-
itly, by just not emigrating when we reach the age of con-
sent. But no one can argue that very long with a straight
face. Consent cannot be binding on people, in the way this
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argument requires, unless it is given more freely, and with
more genuine alternate choice, than just by declining to
build a life from nothing under a foreign flag. And even if
the consent were genuine, the argument would fail as an ar-
gument for legitimacy, because a person leaves one sovereign
only to join another; he has no choice to be free from sover-
eigns altogether.

The Duty to Be Just

Rawls argues that people in his original position would rec-
ognize a natural duty to support institutions that meet the
tests of abstract justice and that they would extend this duty
to the support of institutions not perfectly just, at least when
the sporadic injustice lay in decisions reached by fair, ma-
joritarian institutions.!” Even those who reject Rawls’s gen-
eral method might accept the duty to support just or nearly
Jjust institutions. That duty, however, does not provide a
good explanation of legitimacy, because it does not tie politi-
cal obligation sufficiently tightly to the particular commu-
nity to which those who have the obligation belong; it does
not show why Britons have any special duty to support the
institutions of Britain. We can construct a practical, contin-
gent argument for the special duty. Britons have more op-
portunity to aid British institutions than those of other
nations whose institutions they also think mainly just. But
this practical argument fails to capture the intimacy of the
special duty. It fails to show how legitimacy flows from and
defines citizenship. This objection points away from justice,
which is conceptually universalistic, and toward integrity,
which is already more personal in its different demands on
different communities, as the parent of legitimacy.

Fair Play

The most popular defense of legitimacy is the argument
from fair play:'® if someone has received benefits under a
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standing political organization, then he has an obligation to
bear the burdens of that organization as well, including an
obligation to accept its political decisions, whether or not he
has solicited these benefits or has in any more active way
consented to these burdens. This argument avoids the fan-
tasy of the argument from consent and the universality and
other defects of the argument from a natural duty of justice
and might therefore seem a stronger rival to my suggestion
that legitimacy is best grounded in integrity. But it is vul-
nerable to two counterarguments that have frequently been
noticed. First, the fair play argument assumes that people
can incur obligations simply by receiving what they do not
seek and would reject if they had the chance. This seems un-
reasonable. Suppose a philosopher broadcasts a stunning
and valuable lecture from a sound truck. Do all those who
hear it—even all those who enjoy and profit by it—owe him
a lecture fee?'

Second, the fair play argument is ambiguous in a crucial
respect. In what sense does it suppose that people benefit
from political organization? The most natural answer is this:
someone benefits from a political organization if his overall
situation—his “welfare” in the way economists use that
phrase—is superior under that organization to what it would
otherwise be. But everything then turns on the benchmark to
be used, on what “otherwise” means, and when we try to
specify the benchmark we reach a dead end. The principle is
plainly too strong—it justifies nothing—if it requires show-
ing that each citizen is better off under the standing political
system than he would be under any other system that might
have developed in its place. For that can never be shown for
all the citizens the principle is meant to embrace. And it is
plainly too weak—it is too easy to satisfy and therefore justi-
fies too much—if it requires showing only that each citizen is
better off under the standing organization than he would be
with no social or political organization at all, that is, under a
Hobbesian state of nature.

We can deflect this second objection if we reject the
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“natural” interpretation I described of the crucial idea of
benefit. Suppose we understand the argument in a different
way: it assumes not that each citizen’s welfare, judged in
some politically neutral way, has been improved by a partic-
ular social or political organization, but that each has re-
ceived the benefits of that organization. That is, that he has
actually received what is due him according to the standards
of justice and fairness on which it is constructed. The princi-
ple of fair play, understood that way, states at least a condi-
tion necessary to legitimacy. If a community does not aim to
treat someone as an equal, even according to its own lights,
then its claim to his political obligation is fatally compro-
mised. But it remains unclear how the negative fact that so-
ciety has not discriminated against someone in this way,
according to its own standards, could supply any positive
reason why he should accept its laws as obligations. Indeed,
the first objection I described becomes more powerful yet if
we make this response to the second. For now the argument
from fair play must be understood as claiming, not that
someone incurs an obligation when his welfare is improved
in a way he did not seek, but that he incurs an obligation by
being treated in a way that might not even timprove his wel-
fare over any appropriate benchmark. For there is nothing in
the fact that some individual has been treated fairly by his
community according to its own standards that guarantees
him any further, more material advantage.

OBLIGATIONS OF COMMUNITY
Circumstances and Conditions

Is it true that no one can be morally affected by being given
what he does not ask for or choose to have? We will think so
if we consider only cases of benefits thrust upon us by strang-
ers like philosophers in sound trucks. Our convictions are
quite different, however, when we have in mind obligations
that are often called obligations of role but that I shall call,
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generically, associative or communal obligations. I mean the
special responsibilities social practice attaches to member-
ship in some biological or social group, like the responsibil-
ities of family or friends or neighbors. Most people think that
they have associative obligations just by belonging to groups
defined by social practice, which is not necessarily a matter
of choice or consent, but that they can lose these obligations
if other members of the group do not extend them the bene-
fits of belonging to the group. These common assumptions
about associative responsibilities suggest that political obli-
gation might be counted among them, in which case the two
objections to the argument from fair play would no longer
be pertinent. On the whole, however, philosophers have ig-
nored this possibility, I believe for two reasons. First, com-
munal obligations are widely thought to depend upon
emotional bonds that presuppose that each member of the
group has personal acquaintance of all others, which of
course cannot be true in large political communities. Sec-
ond, the idea of special communal responsibilities holding
within a large, anonymous community smacks of national-
ism, or even racism, both of which have been sources of very
great suffering and injustice.

We should therefore reflect on the character of familiar
associative obligations to see how far these apparent objec-
tions actually hold. Associative obligations are complex, and
much less studied by philosophers than the kinds of personal
obligations we incur through discrete promises and other de-
liberate acts. But they are an important part of the moral
landscape: for most people, responsibilities to family and
lovers and friends and union or office colleagues are the most
important, the most consequential obligations of all. The
history of social practice defines the communal groups to
which we belong and the obligations that attach to these. It
defines what a family or a neighborhood or a professional
colleague is, and what one member of these groups or holder
of these titles owes to another. But social practice defines
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groups and obligations not by the fiat of ritual, not through
the explicit extension of conventions, but in the more com-
plex way brought in with the interpretive attitude. The con-
cepts we use to describe these groups and to claim or reject
these obligations are interpretive concepts; people can sensi-
bly argue in the interpretive way about what friendship
really is and about what children really owe their parents in
old age. The raw data of how friends typically treat one an-
other are no more conclusive of an argument about the obli-
gations of friendship than raw data were conclusive for
arguments about courtesy in the community I imagined or
for arguments about law for us.

Suppose we tried to compose, not just an interpretation of
a single associative practice, like family or friendship or
neighborhood, but a more abstract interpretation of the yet
more general practice of associative obligation itself. I can-
not carry that project very far here or develop any deep and
thorough study of that abstract practice. But even a quick
survey shows that we cannot account for the general practice
if we accept the principle many philosophers have found so
appealing, that no one can have special obligations to partic-
ular people except by choosing to accept these. The connec-
tion we recognize between communal obligation and choice
is much more complex and more a matter of degree that
varies from one form of communal association to another.
Even associations we consider mainly consensual, like
friendship, are not formed in one act of deliberate contrac-
tual commitment, the way one joins a club, but instead de-
velop through a series of choices and events that are never
seen, one by one, as carrying a commitment of that kind.

We have friends to whom we owe obligations in virtue of a
shared history, but it would be perverse to describe this as a
history of assuming obligations. On the contrary, it is a history
of events and acts that attract obligations, and we are rarely
even aware that we are entering upon any special status as
the story unfolds. People become self-conscious about the
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obligations of friendship in the normal case only when some
situation requires them to honor these obligations, or when
they have grown weary of or embarrassed by the friendship,
and then it is too late to reject them without betrayal. Other
forms of association that carry special responsibilities—of ac-
ademic colleagueship, for example—are even less a matter of
free choice: someone can become my colleague even though I
voted against his appointment. And the obligations some
members of a family owe to others, which many people
count among the strongest fraternal obligations of all, are
matters of the least choice.”

We must therefore account for associative obligations, if
we accept these at all, in the different way I suggested a mo-
ment ago in describing how most people think of them. We
have a duty to honor our responsibilities under social prac-
tices that define groups and attach special responsibilities to
membership, but this natural duty holds only when certain
other conditions are met or sustained. Reciprocity is promi-
nent among these other conditions. I have special responsi-
bilities to my brother in virtue of our brotherhood, but these
are sensitive to the degree to which he accepts such responsi-
bilities toward me; my responsibilities to those who claim
that we are friends or lovers or neighbors or colleagues or
countrymen are equally contingent on reciprocity. But we
must be careful here: if associative concepts are interpre-
tive—if it can be an open question among friends what
friendship requires—then the reciprocity we demand can-
not be a matter of each doing for the other what the latter
thinks friendship concretely requires. Then friendship would
be possible only between people who shared a detailed
conception of friendship and would become automati-
cally more contractual and deliberative than it is, more
a matter of people checking in advance to see whether
their conceptions matched well enough to allow them to be
friends.?!

The reciprocity we require for associative obligations must
be more abstract, more a question of accepting a kind of re-
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sponsibility we need the companion ideas of integrity and
interpretation to explain. Friends have a responsibility to
treat one another as friends, and that means, put subjec-
tively, that each must act out of a conception of friendship
he is ready to recognize as vulnerable to an interpretive test,
as open to the objection that this is not a plausible account
of what friendship means in our culture. Friends or family or
neighbors need not agree in detail about the responsibilities
attached to these forms of organization. Associative obliga-
tions can be sustained among people who share a general
and diffuse sense of members’ special rights and responsibil-
ities from or toward one another, a sense of what sort and
level of sacrifice one may be expected to make for another. I
may think friendship, properly understood, requires that I
break promises to others to help a friend in need, and I will
not refuse to do this for a friend just because he does not
share this conviction and would not do it for me. But I will
count him a friend and feel this obligation only if I believe
he has roughly the same concern for me as I thereby show for
him, that he would make important sacrifices for me of some
other sort.

Nevertheless, the members of a group must by and large
hold certain attitudes about the responsibilities they owe one
another if these responsibilities are to count as genuine fra-
ternal obligations. First, they must regard the group’s obli-
gations as special, holding distinctly within the group, rather
than as general duties its members owe equally to persons
outside it. Second, they must accept that these responsibil-
ities are personal: that they run directly from each member to
each other member, not just to the group as a whole in some
collective sense. My brother or my colleague may think he
has responsibilities to the reputation of the family or the uni-
versity he best acquits by concentrating on his own career
and thus denying me help when I need it or company when I
want it. He may be right about the best use of his time over-
all from the standpoint of the general good of these partic-
ular communities. But his conduct does not form the
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necessary basis for my continuing to recognize fraternal ob-
ligations toward him.

Third, members must see these responsibilities as flowing
from a more general responsibility each has of concern for the
well-being of others in the group; they must treat discrete
obligations that arise only under special circumstances, like
the obligation to help a friend who is in great financial need,
as derivative from and expressing a more general responsibil-
ity active throughout the association in different ways. A
commercial partnership or joint enterprise, conceived as a
fraternal association, is in that way different from even a
long-standing contractual relationship. The former has a life
of its own: each partner is concerned not just to keep explicit
agreements hammered out at arm’s length but to approach
each issue that arises in their joint commercial life in a man-
ner reflecting special concern for his partner as partner. Dif-
ferent forms of association presuppose different kinds of
general concern each member is assumed to have for others.
The level of concern is different—I need not act toward my
partner as if I thought his welfare as important as my
son’s—and also its range: my concern for my union
“brother” is general across the economic and productive life
we share but does not extend to his success in social life, as
my concern for my biological brother does. (Of course my
union colleague may be my friend as well, in which case my
overall responsibilities to him will be aggregative and com-
plex.) But within the form or mode of life constituted by a
communal practice, the concern must be general and must
provide the foundation for the more discrete responsibilities.

Fourth, members must suppose that the group’s practices
show not only concern but an equa/ concern for all members.
Fraternal associations are in that sense conceptually egali-
tarian. They may be structured, even hierarchical, in the
way a family is, but the structure and hierarchy must reflect
the group’s assumption that its roles and rules are equally in
the interests of all, that no one’s life is more important than
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anyone else’s. Armies may be fraternal organizations if that
condition is met. But caste systems that count some members
as inherently less worthy than others are not fraternal and
yield no communal responsibilities.

We must be careful to distinguish, then, between a “bare”
community, a community that meets the genetic or geo-
graphical or other historical conditions identified by social
practice as capable of constituting a fraternal community,
and a “true” community, a bare community whose practices
of group responsibility meet the four conditions just identi-
fied. The responsibilities a true community deploys are spe-
cial and individualized and display a pervasive mutual
concern that fits a plausible conception of equal concern.
These are not psychological conditions. Though a group
will rarely meet or long sustain them unless its members by
and large actually feel some emotional bond with one an-
other, the conditions do not themselves demand this. The
concern they require is an interpretive property of the
group’s practices of asserting and acknowledging responsi-
bilities—these must be practices that people with the right
level of concern would adopt—not a psychological property
of some fixed number of the actual members. So, contrary to
the assumption that seemed to argue against assimilating
political to associative obligations, associative communities
can be larger and more anonymous than they could be if it
were a necessary condition that each member love all others,
or even that they know them or know who they are.

Nor does anything in the four conditions contradict our
initial premise that obligations of fraternity need not be fully
voluntary. If the conditions are met, people in the bare com-
munity have the obligations of a true community whether or
not they want them, though of course the conditions will not
be met unless most members recognize and honor these obli-
gations. It is therefore essential to insist that true commu-
nities must be bare communities as well. People cannot be
made involuntary “honorary” members of a community to
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which they do not even “barely” belong just because other
members are disposed to treat them as such. I would not be-
come a citizen of Fiji if people there decided for some reason
to treat me as one of them. Nor am I the friend of a stranger
sitting next to me on a plane just because he decides he is a
friend of mine.

Conflicts with Justice

An important reservation must be made to the argument so
far. Even genuine communities that meet the several condi-
tions just described may be unjust or promote injustice and
so produce the conflict we have already noticed in different
ways, between the integrity and justice of an institution.
Genuine communal obligations may be unjust in two ways.
First, they may be unjust to the members of the group: the
conception of equal concern they reflect, though sincere,
may be defective. It may be a firm tradition of family orga-
nization in some community, for example, that equal con-
cern for daughters and sons requires parents to exercise a
kind of dominion over one relaxed for the other.”” Second,
they may be unjust to people who are not members of the
group. Social practice may define a racial or religious group
as associative, and that group may require its members to
discriminate against nonmembers socially or in employment
or generally. If the consequences for strangers to the group
are grave, as they will be if the discriminating group is largzg
or powerful within a larger community, this will be unjust.

In many cases, requiring that sort of discrimination will
conflict, not just with duties of abstract justice the group’s
members owe everyone else, but also with associative obliga-
tions they have because they belong to larger or different as-
sociative communities. For if those who do not belong to my
race or religion are my neighbors or colleagues or (now I an-
ticipate the argument to follow) my fellow citizens, the
question arises whether I do not have responsibilities to
them, flowing from those associations, that I ignore in defer-
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ring to the responsibilities claimed by my racial or religious
group.

We must not forget, in puzzling about these various con-
flicts, that associative responsibilities are subject to interpre-
tation, and that justice will play its normal interpretive role
in deciding for any person what his associative responsibil-
ities, properly understood, really are. If the bare facts of so-
cial practice are indecisive, my belief that it is unjust for
parents to exercise absolute dominion over their children
will influence my convictions about whether the institution
of family really has that feature, just as a citizen’s beliefs
about the justice of social rank influences his beliefs about
courtesy in the imaginary community of Chapter 2. Even if
the practice of dominion is settled and unquestioned, the in-
terpretive attitude may isolate it as a mistake because it is
condemned by principles necessary to justify the rest of the
institution. There is no guarantee, however, that the inter-
pretive attitude will always justify reading some apparently
unjust feature of an associative institution out of it. We may
have to concede that unjust dominion lies at the heart of
some culture’s practices of family, or that indefensible dis-
crimination is at the heart of its practices of racial or reli-
gious cohesion. Then we will be aware of another possibility
we have also noticed before, in other contexts. The best in-
terpretation may be a deeply skeptical one: that no compe-
tent account of the institution can fail to show it as
thoroughly and pervasively unjust, and that it should there-
fore be abandoned. Someone who reaches that conclusion
will deny that the practice can impose genuine obligations at
all. He thinks the obligations it purports to impose are
wholly canceled by competing moral principle.

So our account of associative obligation now has the fol-
lowing rather complex structure. It combines matters of so-
cial practice and matters of critical interpretation in the
following way. The question of communal obligation does
not arise except for groups defined by practice as carrying
such obligations: associative communities must be bare com-
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munities first. But not every group established by social
practice counts as associative: a bare community must meet
the four conditions of a true community before the responsi-
bilities it declares become genuine. Interpretation is needed
at this stage, because the question whether the practice
meets the conditions of genuine community depends on how
the practice is properly understood, and that is an interpre-
tive question. Since interpretation is in part a matter of
justice, this stage may show that apparently unjust responsi-
bilities are not really part of the practice after all, because
they are condemned by principles needed to justify other re-
sponsibilities the practice imposes. But we cannot count on
this: the best interpretation available may show that its un-
just features are compatible with the rest of its structure.
Then, though the obligations it imposes are prima facie gen-
uine, the question arises whether the injustice is so severe
and deep that these obligations are canceled. That is one
possibility, and practices of racial unity and discrimination
seem likely examples. But sometimes the injustice will not be
that great; dilemmas are then posed because the unjust obli-
gations the practice creates are not entirely erased.

I can illustrate this complex structure by expanding an
example already used. Does a daughter have an obligation
to defer to her father’s wishes in cultures that give parents
power to choose spouses for daughters but not sons? We ask
first whether the four conditions are met that transform the
bare institution of family, in the form this has taken there,
into a true community, and that raises a nest of interpretive
questions in which our convictions about justice will figure.
Does the culture genuinely accept that women are as impor-
tant as men? Does it see the special parental power over
daughters as genuinely in the daughters’ interest? If not, if
the discriminatory treatment of daughters is grounded in
some more general assumption that they are less worthy
than sons, the association is not genuine, and not distinctly
associative responsibilities, of any character, arise from it. If
the culture does accept the equality of the sexes, on the other
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hand, the discrimination against daughters may be so in-
consistent with the rest of the institution of family that it
may be seen as a mistake within it and so not a real require-
ment even if the institution is accepted. Then the conflict
disappears for that reason.

But suppose the culture accepts the equality of sexes but
in good faith thinks that equality of concern requires pater-
nalistic protection for women in all aspects of family life,
and that parental control over a daughter’s marriage is con-
sistent with the rest of the institution of family. If that insti-
tution is otherwise seriously unjust—if it forces family
members to commit crimes in the interest of the family, for
example—we will think it cannot be justified in any way
that recommends continuing it. Our attitude is fully skepti-
cal, and again we deny any genuine associative responsibil-
ities and so deny any conflict. Suppose, on the other hand,
that the institution’s paternalism is the only feature we are
disposed to regard as unjust. Now the conflict is genuine.
The other responsibilities of family membership thrive as
genuine responsibilities. So does the responsibility of a
daughter to defer to parental choice in marriage, but this
may be overridden by appeal to freedom or some other
ground of rights. The difference is important: a daughter
who marries against her father’s wishes, in this version of the
story, has something to regret. She owes him at least an ac-
counting, and perhaps an apology, and should in other ways
strive to continue her standing as a member of the commu-
nity she otherwise has a duty to honor.

I have paid such great attention to the structure of asso-
ciative obligation, and to the character and occasions of its
conflict with other responsibilities and rights, because my
aim is to show how political obligation can be seen as asso-
ciative, and this can be plausible only if the general structure
of associative obligations allows us to account for the condi-
tions we feel must be met before political obligation arises,
and the circumstances we believe must either defeat it or
show it in conflict with other kinds of obligations. The dis-
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cussion just concluded echoes our first discussion, in Chap-
ter 3, about the kinds of conflict citizens and judges might
discover between the law of their community and more
abstract justice. We used, there, much the same structure
and many of the same distinctions to disentangle the moral
and legal issues posed by law in wicked places. That echo
supports our present hypothesis that political obligation—
including an obligation to obey the law—is a form of
associative obligation. Our study of conflict within associa-
tive obligation is important, too, in responding to an objec-
tion to that hypothesis I noticed briefly earlier. The
objection complains that treating political obligation as as-
sociative supports the more unattractive aspects of national-
ism, including its strident approval of war for national
self-interest. We can now reply that the best interpretation of
our own political practices disavows that feature, which is
anyway no longer explicitly endorsed even by bare practice.
When and where it is endorsed any conflict between militant
nationalism and standards of justice must be resolved in
favor of the latter. Neither of these claims threatens the more
wholesome ideals of national community and the special re-
sponsibilities these support, which we are about to consider.

FRATERNITY AND POLITICAL COMMUNITY

We are at last able to consider our hypothesis directly: that
the best defense of political legitimacy—the right of a politi-
cal community to treat its members as having obligations in
virtue of collective community decisions—is to be found not
in the hard terrain of contracts or duties of justice or obliga-
tions of fair play that might hold among strangers, where
philosophers have hoped to find it, but in the more fertile
ground of fraternity, community, and their attendant obli-
gations. Political association, like family and friendship and
other forms of association more local and intimate, is in itself
pregnant of obligation. It is no objection to that claim that
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most people do not choose their political communities but
are born into them or brought there in childhood. If we ar-
range familiar fraternal communities along a spectrum
ranging from full choice to no choice in membership, politi-
cal communities fall somewhere in the center. Political obli-
gations are less involuntary than many obligations of family,
because political communities do allow people to emigrate,
and though the practical value of this choice is often very
small the choice itself is important, as we know when we
contemplate tyrannies that deny it. So people who are mem-
bers of bare political communities have political obligations,
provided the other conditions necessary to obligations of fra-
ternity, appropriately defined for a political community, are
met.

We must therefore ask what account of these conditions is
appropriate for a political community, but first we should
pause to consider the following complaint about this “solu-
tion” of the problem of legitimacy. “It does not solve the
problem but evades it by denying there is any problem at
all.” There is some justice in this complaint, but not enough
to be damaging here. The new approach, it is true, relocates
the problem of legitimacy and so hopes to change the char-
acter of the argument. It asks those who challenge the very
possibility of political legitimacy to broaden their attack and
either deny all associative obligations or show why political
obligation cannot be associative. It asks those who defend le-
gitimacy to test their claims on a new and expanded field of
argument. It invites political philosophers of either disposi-
tion to consider what a bare political community must be
like before it can claim to be a true community where com-
munal obligations flourish.

We have no difficulty finding in political practice the con-
ditions of bare community. People disagree about the
boundaries of political communities, particularly in colonial
circumstances or when standing divisions among nations ig-
nore important historical or ethnic or religious identities.
But these can be treated as problems of interpretation, and
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anyway they do not arise in the countries of our present
main concern. Practice defines the boundaries of Great Brit-
ain® and of the several states of the United States well
enough for these to be eligible as bare political communities.
We have noticed this already: we noticed that our most
widespread political convictions suppose the officials of these
communities to have special responsibilities within and to-
ward their distinct communities.”” We also have no diffi-
culty in describing the main obligations associated with
political communities. The central obligation is that of gen-
eral fidelity to law, the obligation political philosophy has
found so problematic. So our main interest lies in the four
conditions we identified. What form would these take in a
political community? What must politics be like for a bare
political society to become a true fraternal mode of associa-
tion?

Three Models of Communaty

We are able to imagine political society as associative only
because our ordinary political attitudes seem to satisfy the
first of our four conditions. We suppose that we have special
interests in and obligations toward other members of our
own nation. Americans address their political appeals, their
demands, visions, and ideals, in the first instance to other
Americans; Britons to other Britons; and so forth. We treat
community as prior to justice and fairness in the sense that
questions of justice and fairness are regarded as questions of
what would be fair or just within a particular political
group. In that way we treat political communities as true as-
sociative communities. What further assumptions about the
obligations and responsibilities that flow from citizenship
could justify that attitude by satisfying its other conditions?
This is not a question of descriptive sociology, though that
discipline may have a part to play in answering it. We are
not concerned, that is, with the empirical question of which
attitudes or institutions or traditions are needed to create

INTEGRITY 209

and protect political stability, but with the interpretive
question of what character of mutual concern and responsi-
bility our political practices must express in order to Jjustify
the assumption of true community we seem to make.

A community’s political practices might aim to express
one of three general models of political association. Each

* model describes the attitudes members of a political commu-

nity would self-consciously take toward one another if they
held the view of community the model expresses. The first
supposes that members of a community treat their associa-
tion as only a de facto accident of history and geography,
among other things, and so as not a true associative commu-
nity at all. People who think of their community this way
will not necessarily treat others only as means to their own
personal ends. That is one possibility: imagine two strangers
from nations that despise each other’s morals and religion
are washed up on a desert island after a naval battle between
the two countries. The strangers are thrown together ini-
tially by circumstance and nothing more. Each may need
the other and may refrain from killing him for that reason.
They may work out some division of labor, and each may
hold to the agreement so long as he thinks it is to his advan-
tage to do so, but not beyond that point or for any other
reason. But there are other possibilities for de facto associa-
tion. People might regard their political community as
merely de facto, not because they are selfish but because they
are driven by a passion for justice in the world as a whole
and see no distinction between their community and others.
A political official who takes that view will think of his con-
stituents as people he is in a position to help because he has
special means—those of his office—for helping them that are
not, regrettably, available for helping other groups. He will
think his responsibilities to his own community special in no
other way, and therefore not greater in principle. So when he
can improve justice overall by subordinating the interests of
his own constituents, he will think it right to do so.

I call the second model of community the “rulebook”
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model. It supposes that members of a political community
accept a general commitment to obey rules established in a
certain way that is special to that community. Imagine self-
interested but wholly honest people who are competitors in a
game with fixed rules or who are parties to a limited and
transient commercial arrangement. They obey the rules they
have accepted or negotiated as a matter of obligation and
not merely strategy, but they assume that the content of
these rules exhausts their obligation. They have no sense
that the rules were negotiated out of common commitment
to underlying principles that are themselves a source of fur-
ther obligation; on the contrary, they take these rules to rep-
resent a compromise between antagonistic interests or points
of view. If the rules are the product of special negotiation, as
in the contract case, each side has tried to give up as little in
return for as much as possible, and it would therefore be un-
fair and not merely mistaken for either to claim that their
agreement embraces anything not explicitly agreed.

The conventionalist’s conception of law we considered in
Chapter 4 is a natural mate to this rulebook model of com-
munity. Conventionalism suits people each trying to ad-
vance his or her own conception of justice and fairness in the
right relation through negotiation and compromise, subject
only to the single overriding stipulation that once a compro-
mise has been reached in the appropriate way, the rules that
form its content will be respected until they are changed by
a fresh compromise. A conventionalist philosophy coupled
to a rulebook model of community would accept the internal
compromises of our checkerboard statutes, as compromises
reached through negotiation that ought to be respected as
much as any other bargain. The first two models of commu-
nity—community as a matter of circumstance and as a mat-
ter of rules—agree in rejecting the only basis we might have
for opposing checkerboard compromises, which is the idea
of integrity, that the community must respect principles
necessary to justify one part of the law in other parts as
well.
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The third model of community is the model of principle.
It agrees with the rulebook model that political community
requires a shared understanding, but it takes a more gener-
ous and comprehensive view of what that understanding is.
It insists that people are members of a genuine political com-
munity only when they accept that their fates are linked in
the following strong way: they accept that they are governed
by common principles, not just by rules hammered out in
political compromise. Politics has a different character for
such people. It is a theater of debate about which principles
the community should adopt as a system, which view it
should take of justice, fairness, and due process, not the dif-
ferent story, appropriate to the other models, in which each
person tries to plant the flag of his convictions over as large a
domain of power or rules as possible. Members of a society of
principle accept that their political rights and duties are not
exhausted by the particular decisions their political institu-
tions have reached, but depend, more generally, on the
scheme of principles those decisions presuppose and endorse.
So each member accepts that others have rights and that he
has duties flowing from that scheme, even though these have
never been formally identified or declared. Nor does he sup-
pose that these further rights and duties are conditional on
his wholehearted approval of that scheme; these obligations
arise from the historical fact that his community has
adopted that scheme, which is then special to it, not the as-
sumption that he would have chosen it were the choice en-
tirely his. In short, each accepts political integrity as a
distinct political ideal and treats the general acceptance of
that ideal, even among people who otherwise disagree about
political morality, as constitutive of political community.

Now our stage is properly set (or rather managed) for the
crucial question. Each of these three models of community
describes a general attitude that members of a political com-
munity take toward one another. Would political practices
expressing one or another of these attitudes satisfy the con-
ditions of true associative community we identified? We
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need not pause long over the de facto model of circumstance.
It violates even the first condition: it adds nothing, by way of
any special attitudes of concern, to the circumstances that
define a bare political community. It admits community
among people who have no interest in one another except as
means to their own selfish ends. Even when this form of com-
munity holds among selfless people who act only to secure
justice and fairness in the world as they understand these
virtues, they have no special concern for justice and fairness
toward fellow members of their own community. (Indeed,
since their only concern is abstract justice, which is univer-
salistic in its character, they can have no basis for special
concern.)

The rulebook model of community might seem more
promising. For its members do show a special concern for
one another beyond each person’s general concern that jus-
tice be done according to his lights, a special concern that
each other person receive the full benefit of whatever politi-
cal decisions have in fact been taken under the standing po-
litical arrangements. That concern has the necessary
individualized character to satisfy the second condition: it
runs separately from each person directly to everyone else.
But it cannot satisfy the third, for the concern it displays is
too shallow and attenuated to count as pervasive, indeed to
count as genuine concern at all. People in a rulebook com-
munity are free to act in politics almost as selfishly as people
in a community of circumstances can. Each one can use the
standing political machinery to advance his own interests or
ideals. True, once that machinery has generated a discrete
decision in the form of a rule of law or a judicial decision,
they will accept a special obligation to secure the enforce-
ment of that decision for everyone whom it happens to ben-
efit. But that commitment is too formal, too disconnected
from the actual circumstances it will promote, to count as
expressing much by way of genuine concern, and that is why
it rings hollow as an expression of fraternity. It takes hold too
late in the political process; it permits someone to act at the
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crucial legislative stage with no sense of responsibility or
concern for those whom he pretends, once every possible ad-
vantage has been secured at their expense, to count as broth-
ers. The familiar version of the argument from fair
play—these are the rules under which you have benefited
and you must play by them—is particularly appropriate to a
rulebook community, which takes politics, as I said, to be a
kind of game. But that is the version of the argument most
vulnerable to all the objections we began by noticing.

The model of principle satisfies all our conditions, at least
as well as any model could in a morally pluralistic society. It
makes the responsibilities of citizenship special: each citizen
respects the principles of fairness and justice instinct in the
standing political arrangement of his particular community,
which may be different from those of other communities,
whether or not he thinks these the best principles from a
utopian standpoint. It makes these responsibilities fully per-
sonal: it commands that no one be left out, that we are all in
politics together for better or worse, that no one may be sac-
rificed, like wounded left on the battlefield, to the crusade
for justice overall. The concern it expresses is not shallow,
like the crocodile concern of the rulebook model, but gen-
uine and pervasive. It takes hold immediately politics begins
and is sustained through legislation to adjudication and en-
forcement. Everyone’s political acts express on every occa-
sion, in arguing about what the rules should be as well as
how they should be enforced, a deep and constant commit-
ment commanding sacrifice, not just by losers but also by the
powerful who would gain by the kind of logrolling and
checkerboard solutions integrity forbids. Its rationale tends
toward equality in the way our fourth condition requires: its
command of integrity assumes that each person is as worthy
as any other, that each must be treated with equal concern
according to some coherent conception of what that means.
An association of principle is not automatically a just com-
munity; its conception of equal concern may be defective or
it may violate rights of its citizens or citizens of other nations
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in the way we just saw any true associative community
might. But the model of principle satisfies the conditions of
true community better than any other model of community
that it is possible for people who disagree about justice and
fairness to adopt.

Here, then, is our case for integrity, our reason for striving
to see, so far as we can, both its legislative and adjudicative
principles vivid in our political life. A community of princi-
ple accepts integrity. It condemns checkerboard statutes and
less dramatic violations of that ideal as violating the associa-
tive character of its deep organization. Internally compro-
mised statutes cannot be seen as flowing from any single
coherent scheme of principle; on the contrary, they serve the
incompatible aim of a rulebook community, which is to
compromise convictions along lines of power. They contra-

‘dict rather than confirm the commitment necessary to make

a large and diverse political society a genuine rather than a
bare community: the promise that law will be chosen,
changed, developed, and interpreted in an overall principled
way. A community of principle, faithful to that promise, can
claim the authority of a genuine associative community and
can therefore claim moral legitimacy—that its collective de-
cisions are matters of obligation and not bare power—in the
name of fraternity. These claims may be defeated, for even
genuine associative obligations may conflict with, and must
sometimes yield to, demands of justice. But any other form
of community, whose officials rejected that commitment,
would from the outset forfeit any claim to legitimacy under
a fraternal ideal.

The models of community used in this argument are ideal
in several ways. We cannot suppose that most people in our
own political societies self-consciously accept the attitudes of
any of them. I constructed them so that we could decide
which attitudes we should try to interpret our political prac-
tices to express, which is a different matter, and the exercise
warrants the following conclusion. If we can understand our
practices as appropriate to the model of principle, we can
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support the legitimacy of our institutions, and the political
obligations they assume, as a matter of fraternity, and we
should therefore strive to improve our institutions in that di-
rection. It bears repeating that nothing in this argument
suggests that the citizens of a nation state, or even a smaller
political community, either do or should feel for one another
any emotion that can usefully be called love. Some theories
of ideal community hold out that possibility: they yearn for
each citizen to embrace all others in emotions as profound,
and with an equivalent merger of personality, as those of
lovers or the most intimate friends or the members of an in-
tensely devoted family.”® Of course we could not interpret
the politics of any political community as expressing that
level of mutual concern, nor is this ideal attractive. The gen-
eral surrender of personality and autonomy it contemplates
would leave people too little room for leading their own lives
rather than being led along them; it would destroy the very
emotions it celebrates. Our lives are rich because they are
complex in the layers and character of the communities we
inhabit. If we felt nothing more for lovers or friends or col-
leagues than the most intense concern we could possibly feel
for all fellow citizens, this would mean the extinction not the
universality of love.

Summary

It is time to collect the strands of a long argument. This
chapter claims that any successful constructive interpreta-
tion of our political practices as a whole recognizes integrity
as a distinct political ideal that sometimes calls for compro-
mise with other ideals. Since this is an interpretive claim, it
must be measured along two dimensions. Integrity as a polit-
ical ideal fits and explains features of our constitutional
structure and practice that are otherwise puzzling. So its
standing as part of an overall successful interpretation of
these practices hinges on whether interpreting them in this
way helps show them in a better light. We noticed various
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reasons, both practical and expressive, a community might
have for accepting integrity as a political virtue. I empha-
sized one of these by constructing and contrasting three
models of community. I argued that a community of princi-
ple, which takes integrity to be central to politics, provides a
better defense of political legitimacy than the other models.
It assimilates political obligations to the general class of as-
sociative obligations and supports them in that way. This
defense is possible in such a community because a general
commitment to integrity expresses a concern by each for all
that is sufficiently special, personal, pervasive, and egalitar-
ian to ground communal obligations according to standards
for communal obligation we elsewhere accept.

Neither this argument nor the others we noticed more
briefly provides any conclusive argument for integrity on
first principles of political morality. I began by conceding
that integrity would have no distinct role to play in a com-
munity that was understood by all its members to be per-
fectly just and fair. I am defending an interpretation of our
own political culture, not an abstract and timeless political
morality; I claim only that the case for integrity is powerful
on the second, political dimension of interpretation, which
reinforces its strong claims on the first dimension of fit.

UNTIDY ENDNOTES

In the next several chapters we shall study a narrower and
more focused claim: that integrity is the key to the best con-
structive interpretation of our distinct legal practices and
particularly of the way our judges decide hard cases at law. I
shall argue that law as integrity provides a better interpreta-
tion of legal practice than the other two conceptions we have
considered. I must first add some further points to our gen-
eral account of integrity, however, points that could not
conveniently have been noticed in the main argument. I can
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do this most efficiently, I am afraid, by collecting observa-
tions in the untidy form of a list under two general headings.

Legislation and Adjudication

I do not claim, as part of my interpretive thesis, that our po-
litical practices enforce integrity perfectly. I conceded that it
would not be possible to bring all the discrete rules and other
standards enacted by our legislatures and still in force under
any single, coherent scheme of principle. Our commitment
to integrity means, however, that we must report this fact as
a defect, not as the desirable result of a fair division of politi-
cal power between different bodies of opinion, and that we
must strive to remedy whatever inconsistencies in principle
we are forced to confront. Even this weaker claim requires
further qualification, or at least clarification.

I distinguished two branches or forms of integrity by list-
ing two principles: integrity in legislation and integrity in
adjudication. The first restricts what our legislators and
other lawmakers may properly do in expanding or changing
our public standards. The second requires our judges, so far
as this is possible, to treat our present system of public stan-
dards as expressing and respecting a coherent set of princi-
ples, and, to that end, to interpret these standards to find
implicit standards between and beneath the explicit ones.
Integrity, for us, is a virtue beside justice and fairness and
due process, but that does not mean that in either of the two
forms just distinguished integrity is necessarily or always
sovereign over the other virtues. The legislature should be
guided by the legislative principle of integrity, and that ex-
plains why it must not enact checkerboard statutes just out
of a concern for fairness. But checkerboard statutes are a fla-
grant and easily avoidable violation of integrity; it does not
follow that the legislature must never, in any circumstances,
make law more inconsistent in principle than it already is.

Suppose the legislature is persuaded that the standing
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scheme of accident law, which allows people compensation
for defective products only when the manufacturer is negli-
gent, is unjust, and therefore it proposes to enact a scheme of
strict liability for defective automobiles. Integrity would re-
quire it to enact strict liability for all other products as well.
But preparing an adequate general statute for all products
might take a great deal of legislative time that is needed for
other matters. Or the manufacturers of some products might
form a powerful lobby, making it politically impossible to
pass a general statute yet. In that case the legislature, faced
with a hard choice, might well be justified in enacting the
automobile defect compensation statute alone, leaving other
products to another day or other days. Integrity condemns
the result, but justice recommends it over no change at all,
and on balance half the loaf might be better than none. The
legislature would abandon its general commitment to integ-
rity, and so forfeit the argument for legitimacy we canvassed,
if it made that choice in every case or even characteristically.
But that does not mean it should never choose justice over
integrity.

Nor is the adjudicative principle of integrity absolutely
sovereign over what judges must do at the end of the day.
That principle is decisive over what a judge recognizes as
law. It is sovereign, that is, over the grounds of law, because
it admits no other view of what “flows from” past political
decisions. But we saw in Chapter 3 that any theory about the
grounds of law abstracts from detailed issues about the force
of law. A judge who accepts integrity will think that the law
it defines sets out genuine rights litigants have to a decision
before him. They are entitled, in principle, to have their acts
and affairs judged in accordance with the best view of what
the legal standards of the community required or permitted
at the time they acted, and integrity demands that these
standards be seen as coherent, as the state speaking with a
single voice. But though this requirement honors the politi-
cal virtue of procedural due process, which would at least
prima facie be violated if people were judged against stan-
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dards other than the legal standards of the day, other and
more powerful aspects of political morality might outweigh
this requirement in particular and unusual circumstances.
Perhaps the law of the United States, properly interpreted in
deference to integrity, did include the Fugitive Slave Act en-
acted by Congress before the Civil War.?’ If a judge’s own
sense of justice condemned that act as deeply immoral be-
cause it required citizens to help send escaped slaves back to
their masters, he would have to consider whether he should
actually enforce it on the demand of a slave owner, or
whether he should lie and say that this was not the law after
all, or whether he should resign. The principle of integrity in
adjudication, therefore, does not necessarily have the last
word about how the coercive power of the state should be
used. But it does have the first word, and normally there is
nothing to add to what it says.

Integrity and Consistency

Is integrity only consistency (deciding like cases alike) under
a prouder name? That depends on what we mean by consis-
tency or like cases. If a political institution is consistent only
when it repeats its own past decisions most closely or pre-
cisely in point, then integrity is not consistency; it is some-
thing both more and less. Integrity demands that the public
standards of the community be both made and seen, so far
as this is possible, to express a single, coherent scheme of jus-
tice and fairness in the right relation. An institution that ac-
cepts that ideal will sometimes, for that reason, depart
from a narrow line of past decisions in search of fidelity to
principles conceived as more fundamental to the scheme
as a whole.

The plainest examples come from adjudication, and I
choose one that illustrates only a partial victory for integrity
so far. For some time British judges declared that although
members of other professions were liable for damage caused
by their carelessness, barristers were immune from such
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liability. Consistency, narrowly understood, would have
required continuing that exception, but integrity con-
demns the special treatment of barristers unless it can be
justified in principle, which seems unlikely. The House of
Lords has now curtailed the exemption: to that extent it
has preferred integrity to narrow consistency.”® Integrity will
not be satisfied, however, until the exemption is entirely
erased. ’

That observation might help to quiet a suspicion en-
couraged by the discussion so far. Integrity might seem too
conservative a basis for a conception of law, particularly in
contrast to pragmatism, its most powerful rival. The judge
who defers to integrity in deciding in favor of Mrs.
McLoughlin, in spite of his opinion that it would be better
to allow emotional damages to no one, seems timid beside
his pragmatist brother who sees no obstacles to making the
law better bit by bit. But once we grasp the difference be-
tween integrity and narrow consistency, this contrast be-
comes more complex. Integrity is a more dynamic and
radical standard than it first seemed, because it encourages a
judge to be wide-ranging and imaginative in his search for
coherence with fundamental principle. In some cases, as in
McLoughlin on the premises just assumed, the judge who
takes integrity as his model will indeed seem more cautious
than the pragmatist. But in other cases his decisions will
seem more radical.

Consider, for example, the Supreme Court’s decision in
Brown. A pragmatist justice of a general utilitarian cast of
mind would have asked himself whether a decision for the
plaintiff schoolchildren, based on the illegality of all official
segregation in schools, was really best for the future, all
things considered. He might well have decided that it was,
but he would have had to consider strong practical argu-
ments to the contrary. It was perfectly sensible to think that
such a dramatic change in the social structure of a large part
of the country, ordered by a court that is not responsible to
any electorate, would produce a backlash that would dam-
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age rather than advance racial equality and make education
more difficult for everyone for a generation. It was also sen-
sible to think that the Court’s order would never be fully
obeyed, and that its failure would impair the power of the
Court to protect minorities and enforce constitutional rights
in the future.

Even if a pragmatist decided in the end that the decision
the Court actually reached was the best, all things consid-
ered, he might well have paused before extending that de-
cision in the dramatic way the Supreme Court did in
subsequent years. The practical arguments against busing
black children to white schools, and vice versa, were and re-
main very powerful, as the menace and hatred in several
northern cities continue to make plain. A conception of law
built on the interpretive principle of integrity provides much
less room for practical arguments of that sort in establishing
substantive constitutional rights.?® It is therefore more de-
manding and much more radical in circumstances like those
of Brown, when the plaintiff succeeds in showing that an im-
portant part of what has been thought to be law is inconsis-
tent with more fundamental principles necessary to justify
law as a whole.

Integrity is also narrower than consistency in a way we
have already noticed, though it is sufficiently important to
notice again. Integrity is about principle and does not re-
quire any simple form of consistency in policy.” The legisla-
tive principle of integrity demands that the legislature strive
to protect for everyone what it takes to be their moral and
political rights, so that public standards express a coherent
scheme of justice and fairness. But the legislature makes
many decisions that favor a particular group, not on the
ground that the best conception of justice declares that that
group has a right to that benefit, but only because benefiting
that group happens to work for the general interest. If the
legislature provides subsidies for farmers who grow wheat,
for example, in order to ensure an adequate crop, or pays
corn farmers not to plant because there is too much corn, it
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does not recognize any right of the farmers to these pay-
ments. A blind form of consistency would require the legisla-
ture to offer subsidies or payments for not planting to all
farmers, or at least to all farmers whose crops were essential
or who produced crops now in oversupply. But there might
be sound reasons of policy—perhaps of a very different
sort—why the legislature should not generalize these policies
in that way. Integrity is not violated just by accepting these
reasons and refusing to make the policy of subsidy more gen-
eral.

We shall notice in Chapter 8 an argument that might
seem to threaten this distinction because it shows that integ-
rity has force even in these decisions of policy. A government
that accepts what I shall there call the abstract egalitarian
principle, that it must treat its citizens as equals, needs a
conception of equal concern, and integrity demands that the
government settle on a single conception that it will not dis-
avow in any decision, including those of policy. Many politi-
cians, for example, think that treating people as equals
means counting the welfare of each in some overall utilitar-
ian calculation; an institution that used that conception of
equal concern to justify some laws could not use a contra-
dictory conception—that equal concern requires material
equality among citizens, for instance—to justify other laws.
But in ordinary politics legislators must take a long view of
these requirements. They would be paralyzed if they under-
took to ensure that each decision, one by one, left each cit-
izen with exactly what the most sensitive utilitarian
calculation, for example, would assign him. A working polit-
ical theory must be more relaxed: it requires only that gov-
ernment pursue general strategies that promote the overall
good as defined roughly and statistically to match what
equal concern requires according to the conception in play.
So a government committed to the utilitarian conception
aims at legislative strategies that, as a whole and in the long
run, improve average welfare better than alternate strategies
would; a government committed to material equality adopts
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programs that make sections and classes more equal in mate-
rial wealth as groups, and so forth. Decisions in pursuit of
these strategies, judged one by one, are matters of policy, not
principle; they must be tested by asking whether they ad-
vance the overall goal, not whether they give each citizen
what he is entitled to have as an individual. Subsidies to one
set of farmers may be justified on that test, even though sub-
sidies to a different set, as part of a different overall strategy,
would also have improved the general welfare, perhaps just
as much. '

Most working political theories also recognize, however,
distinct individual rights as trumps over these decisions of
policy, rights that government is required to respect case by
case, decision by decision. These may be grand political
rights, like the right of each citizen to have his vote counted
as equal to any other citizen’s, or not to be denied freedom of
speech or conscience, even when violating these rights would
contribute to the general welfare. Or rights drawn more
directly from personal morality, like the right to be compen-
sated for injuries caused by another’s carelessness. Integrity
fixes its gaze on these matters of principle: government must
speak with one voice about what these rights are and so not
deny them to anyone at any time. Integrity’s effect on deci-
sions of policy is more diffuse. It requires, as I said, that gov-
ernment pursue some coherent conception of what treating
people as equals means, but this is mainly a question of gen-
eral strategies and rough statistical tests. It does not other-
wise require narrow consistency within policies: it does not
require that particular programs treat everyone the same
way.?' Integrity’s concern with rights and principle does,
however, sometimes disqualify inconsistency of a certain
special kind. An American legislature could not decide that
no Catholic farmer should receive subsidies even if, incredi-
bly, there were sound reasons of policy for this discrimina-
tion.

The distinction between policy and principle and the di-
rect connection between integrity and principle are impor-
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tant outside legislation as well. Consider prosecutor’s discre-
tion and other policy decisions in the criminal process. Con-
sistency might be thought to argue that if some people who
commit a particular crime have been and will be punished,
all such people should be, and that punishments should be
uniform, given an equal level of culpability. Integrity is
more discriminating. If a prosecutor’s reason for not prose-
cuting one person lies in policy—if the prosecution would be
too expensive, for example, or would for some reason not
contribute effectively to deterrence—integrity offers no rea-
son why someone else should not be prosecuted when these
reasons of policy are absent or reversed. But if the reasons
that argue against prosecution in one case are reasons of
principle—that the criminal statute did not give adequate
notice, for example—then integrity demands that these rea-
sons be respected for everyone else. Obviously integrity
would also condemn prosecutors’ decisions that discrimi-
nate, even for reasons of ostensible policy, on grounds that
violate rights otherwise recognized, as if our prosecutors
saved expense by prosecuting only blacks for a kind of crime
that was particularly prevalent in mainly black commu-
nities.*




